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STATE OF NEW YORK

STATE TAX COMMISSION

James F. Draper

for Redetenninat ion of a Def ic iency or Revision
of a Deterrnination or Refund of Unincorporated
Business Tax under Art ic le 23 af the Tax Law for
the Years 1977 - 1919.

James F. Draper
912 Fifth Ave.
New York, NY 10021

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

AFFIDAVIT OF MAII,ING

in a postpaid properly addressed rerapper in a
care and custody of the United States Postal
York.

State of New York

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of October,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon James F. Draper,  the pet i t ioner in the r ,r i th in proceeding, by
enclosing a true copy thereof in a securely sealed postpi id wr"pper addressed
as fo l lows:

That deponent further says that the said addressee is the petit ioner
herein and that the address set forth on said \,rrapper is the last knoran address
of the petit ioner.

Sworn t.o before me this
5 th  day  o f  October ,  1984.

t.o a s te r  oa t
to Tax w sect. ion



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  5,  1984

James F. Draper
912 Fifth Ave.
New York, NY nA27

Dear Mr.  Draper :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 590 & 722 of the Tax Law, a proceeding in court to
review an adverse decision by the State Tax Commission may be insti tuted only
under Art icle 78 of the Civi l  Practice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 monLhs from
the date of t .his notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wiLh th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building l/9, State Campus
Albany, New York 72227
Phone lt (518) 457-2a70

Very truly yours,

STATE TAX CO}IMISSION

Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JAMES F. DMPER

for Redetermination of a Deficiency or for
Refund of Unineorporated Business Tax under
Article 23 of the Tax Law for the Years L977 '
1 9 7 8  a n d  1 9 7 9 .

1 .

Changes

tax due

years ,

DECISION

Peti t ioner,  James F. Draper,  9I2 Fi f th Avenue, New York, New York 1002L,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of che Tax Law for the years L971, 1978

and L979 (Fi1e No. 392IL),

A formal hearing was held before Frank lJ.  Barr ie,  Hearing Off icer '  at  the

offices of the State Tax Conurission, Two World Trade Cent.er, New York, New

York, on March 13, 1984 at 9:15 A.M. r  with al l -  addit ional evidence to be

submitted by Apri l  13, 1984. Pet i t ioner appeared pro se. The Audit  Divis ion

appeared by John P. Dugan, Esg. (Anna ColelJ-o, Esq.,  of  counsel) .

ISSUE

Whether the income reported by pet i t ioner as prof i t  f rom his business

activity as an investment broker was properJ-y subject to the unincorporated

business tax.

FINDINGS OF FACT

On January 26, 1981, the Audit  Divis ion issued a Statement of Audit

against pet i t ioner,  James F. Draper,  al leging unincorporated business

o f  $ 3 , 4 0 9 . 5 1 ,  $ 7 , L 2 5 . 0 5  a n d  $ 9 , 3 4 1 . 3 7  f o r  r h e  1 9 7 7  '  1 9 7 8  a n d  1 9 7 9  t a x

respect ively.  Penalt ies of $154.39 and $323.05 were imposed on the



-2-

al leged def ic iencies for L977 and 1978, respect ivelyr

for fai lure to pay est inated unincorporated business

were based upon the fol lowing computat ions:

under Tax Law $685(c) l

tax. The al leged def ic iencies

1977 1978 1979

$152 ,736 .00  $2L7 ,880 .00Business income - investment broker
Business income - farm
Net business income
Allowance for services
Balance
Exemption

$71 ,991 .00

m;99.il6
5 ,000 .00

@00
5 ,  000 .  00

$152 ,501 .00
5  ,000 .  00

wr-T6
5,  oo0.  oo

TI4MTO

$2 I7  ,586 .00
5 ,000 .00

ffiE;Td
5 ,  000 .  00

ffiT6

(23s.  oo) (294. oo)

Income Subject to Unincorporated Business Tax $61r991.00

The following explanation was provided: t'The income from your activities as an

investment broker is subject to the New York State unincorporated business

taxrl  .

2. On Februaxy 26, 1982, the Audit  Divis ion issued a Not ice of Def ic iency

against pet j - t ioner al leging unincorporated business tax due of $19'875.93 plus

p e n a l t y  o f  $ 1  1 7 6 9 . 7 1  a n d  l n t e r e s t .

3.  Pet i t ioner attached a copy of a Federal  Schedule C Form 1040, Prof i t

or (Loss) From Busj-ness or Profession, to each of his New York income tax

returns for the years at issue. On each of such schedules, he reported a net

prof i t  f ron his pr incipal business act iv l ty as an investment broker:  net

p r o f i t  o f  $ 7 r , 9 9 L  L n  1 9 7 7 ,  o f  $ 1 5 2 , 7 3 6  L n  1 9 7 8 ,  a n d  o f  $ 2 r 7 , 8 8 0  i n  1 9 7 9 .  T h e

Audit  Di-vis ion used these f lgures in calculat ing the al leged def ic iencies as

noted in Finding of Fact t t l t t ,  supra.

4. Pet i t ioner offset the amounts he reported as neL prof i r  f rom his

busj.ness act iv i ty as an investnent broker with substant ial  partnershlp losses

1 T"* Law $ 722 incorporates thj.s section into Article 23, ttunincorporated

Business Income Taxt'.
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including losses of $28,131 and $33,356 for L977 and 1978, respect ively,  f rom

FSI  Group.  In  L979,  pe t i t ioner  repor ted  a  ga in  o f  $12,862 f rom FSI  Group.

However,  he reported a loss of $1101000 from Anglo Anerican Financial .  Pet i-

t ioner did not report  any New York taxable incoure for L977. In 1978' he reported

New York taxable income of $111,298 and in L979, $11'837. He did not report

any t twages, sal-ar ies, t lps, and other enployee compensat iontt for any of the

years  a t  i ssue.

5. According to a let ter dated !Larch 15, 1984 subnit ted by pet i t ioner to

the hearing officer after the hearing held herein, the amounts which he reported

as "gross receipts or sales"2 on Federal  Schedule C Forn 1040r wer€ from the

fol lowing sources:

1977

$16,500 R.W.  Presspr ich  bonus
57,000 FSI  Group

2 
Pet i t ioner

calculating net
L977 '  1978 and

r978

$166 '675 FSI  Group Anglo American Commission
FSI Group

1979

$ 25,ooo
196,575

6. In Novenber,  1977, pet i t ioner,  Robl-n C. Rodriguez and Charles C. Bel l ,

as general  partners, made a pr lvate offer ing of Federal  Securi t ies, a New York

l funi ted partnership. ( In 1978, Federal  Securi t ies became FSI Group.) The

private placement menorandum of this l in i ted partnership descr ibed pet i t ionerts

background as follows:

ttMr. Draper ls presently an Independent Financial Consultant. In the
past he has organLzed, trai-ned, and administered successful  Ginnie
Mae 0perat ions both as Senior Vice-President of R. W. Pressprich &
Company and as Vice-President of White, Weld & Company.

Prior to that t ime he was Specj.al  Assistant to the President of the
Government National Mortgage Association for the marketing and
development of mortgage-backed securities. In addition, Mr. Draper
has been the Presi .dent of the James F. Draper Corporat ion, Stock

deducted  bus iness  expenses  o f  $1 ,509,
prof i t  f rom his business act iv i ty as

1979,  respec t ive ly .

$13 '939  and  $3 ,695  i n
an investment broker for
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specialists on the Boston Stock Exchange, Manager of the New York
Off ice of Butcher and Sherrerd, and Vice-President of McDonnel l  &
Co.,  Members of New York Stock Exchange.

I"1r. Draper is a graduate of Harvard College and attended the Harvard
Graduate School of Business Administration and the School of Mortgage
Bankingrr.

7. FSI Group was a company in the government bond and interest rate

futures business. In L977, pet i t ioner recelved $SZr000 in general  partnerts

fees which were paid directly to hin by the liurited partners of FSI Group as

indj-viduals, apparently as a type of sales commission from his sal-e of limited

partnership units in FSI Group. In 1978 and L979, the income att.ri.butable to

his involvement with FSI Group included, in addition to general partner fees'

management fees which, according to petitioner, r,rere t'something like $7r500 a

month, but I  am not surett .  In 1979, pet i t ionerts co-partner in FSI Group'

Robin Rodriguez, otganLzed a linited partnership, Anglo American Financial,

which, accordi.ng to petitioner, was "involved in the futures business for

metals,  London/New York metals dealerrr .  He test i f ied that he received about

$50r000 in commissions from Angl-o American Financial for bringing i-nvestors

into that partnership. However,  in his let ter dated March 15, L984 (Finding of

Fact r t5rr ,  supra),  he stated that he received corimissions of only $25r000 fron

Anglo American Financial.

8. FSI Group eurployed approxirnately fifteen indivj-duals including traders,

salesmen, account ing and secretar ial  staff .  The partnership reported net

l o s s e s  o f  $ 9 , 4 2 3 , 8 2 7 ,  $ 2 I , 7 5 7 , 5 5 6  a n d  $ 5 5 ' 5 0 4 , 5 6 1  f o r  L 9 7 7 , 1 9 7 8  a n d  L 9 7 9 ,

respect ively.  Pet i t ioner test i f ied that he received monthly management fees
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from FSI Group when it "was making moneyr3 rrrd we did not pay ourselves anything

when the company had to cal-1 for more money from its limited partnerstt.

CONCLUSIONS OF LAW

A. That pursuant to Tax Law 5722, which ineorporates Tax Law $689(e) lnto

Art ic le 23, "Unincorporated Business Income Taxr 'r4 ah" burden of proof is

imposed upon the pet i t ioner to show that the income he reported as net prof i t

f rom his business act iv i ty as an investment broker is not subject to the

unincorporated business tax.

B. That pursuant. to Tax Law 5703, "An unincorporated business means any

trade, busi-ness or occupat ion conducted, engaged in or being l iquidated by an

individual or unincorporated ent i ty. . . t t .

C. That the source of pet. i t ionerrs income, as reported on the Federal

Schedules C, Forn 1040" was primarily commission j-ncome from the sale of

lirnited partnership interests in FSI Group and compensation for his introduction

of investors to Anglo American Financial. Income from such activities is

properly subject to the unincorporated business tax. In addit ion, pet i t ioner

failed to establish that the management fees which he received from FSI Group

were compensation for servlces he rendered as an employee. There is nothing in

the record showing that FSI Group had the r ight to control  and direct pet i - t ioner

concerning results to be accomplished by hi-m, and the details and means by

?
" ttMaking moneytr does not mean that FSI Group was showing a net profit

because Mr. Draper received managernent fees from FSI Group during 1978 and
1979 when i t  was report ing net losses. I t  is unclear how Mr. Draper is using
the term ttmaking moneytt,

-  Art j -c le 23 was repealed, effect ive December 31, 1982. However,  this
art ic le was effect ive for the vears at issue.
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which he wds to accomplish such results.  See 20

Willian Tischler, State Tax Courmission, February

NYCRR 203.10(b)  and

4 , 1 9 9 3 .

Matter  of

Draper is granted to the extent noted in

respec ts '  i s  den ied .

STATE TAX COMMISSION

D. Thatr however,  the bonus of $161500 paid to pet i t ioner in 1977 by his

former employer, R. tr{. Pressprich, is properly excluded from the \977 income

subject to unincorporated business tax.

E. That  the pet i t ion of  James F.

Conclusj-on of Law ttDtr, but in all other

DATED: Albanyr New York

OeT 0 5 i9B4


