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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 18, 1984

Harold H. Buttner
242 Ylain St.
Southport, CT A6490

Dear Mr. Buttner:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausLed your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be instituted only
under Art . ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed i-n accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Lau' Bureau - litigation Unit
Building /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

cc: Petit ioner's Represental ive
Howard E. Stevens
200 Park Ave.
New York, NY 10166
Taxing Bureau' s Representative

STATE TAX COMMISSION



STATE OT NNW YONT

STATE TAX COMMISSION

In the Matter of the Petition

o f

HAROLD II. BUTTNER

for Redetermination of a DefLclency or

DECISION

for Refund of Unincorporated Buslness Tax :
under Artlcle 23 of the Tax Law for the
Years L962, 1963 and L964.

Petltioner, Ilarold I1. Buttner, 242 t4ain Street, Southport" Connectlcut

06490" ff,led a petition for redetermination of a deficlency or for refund of

unincorporated business tax under Articl-e 23 of the Tax Law for the years L962'

1963 and 1954 (F i1e  No.  01035) .

A formal hearlng was heLd before Willlas J. Dean, llearing Officer, at the

offices of the State Tax Comlssion, Two World Trade Center, New York' New

York, on August 10, 1977 at.9:15 A.M. PetLt ioner appeared by l loward G. Acker.

The Audit  Dlvls lon appeared by Peter Crotty,  Esq. (Laurence E. Stevens, Esq.,

o f  counse l ) .

ISSUES

I. I{hether petitionerrs activities as a consultant constltuted the

carrying on of an uaincorporated buslness.

II. I,lhether the lncome recelved by petltloner as a corporate director

constituted compensation recelved as an employee within the meanlng and lntent

of sect ion 703(b) of the Tax Law.

III. I,lhether petitloner naintained a regular place of business outsLde New

York State thus entitLing hLn to allocate the excess of his unlncorporated

bueiness gross income over his unlncorporated business deductj.ons.
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FINDINGS OF FACT

1. Pet i t ioaer,  I larold I l .  Buttner,  t inely f i led a.resident New York State

coublned income tax return for the years L962, 1963 and 1964 on whlch he

lndicated that hls occupatior was that of a consulting engineer.

2. On Septenber 30, 1968, the Audit Division issued a Notice of Deficiency

for said years assert lng unlncorporated bueiness tax of $11852.48, plus lnterest

o f  $518.55 ,  fo r  a  to ta l  o f  $2 ,371.03 .  Sa id  Not ice  \ ras  i ssued on  the  ground

that petitionerfs activlties as a consulting engineer were deemed subject to

uni.ncorporated business tax.

. 3. Petitloner graduated from the Unlverslty of California in 1915 and

shortly thereafter was enployed, as an englneer, by International Telephone and

Telegraph Corporation. At the tine he retired from said corporation in L957,

he heLd the position of Vice Presl.dent and Technical Director. Petitioner

agreed to uake hinself avallable to ITT for consultation and/ot advice at a fee

of $61000.00 per annum. lte also rendered techni.caL and engineerlng evaluation

services to the l{llnington Group, Inc. ("!il i lmlngtonrr) and for Waddell & Reed,

Inc, (ttWaddellr') which were investmeut advl-sors for the United Fund, Ine.

Wilnlngton was merged into Waddel-l in August of 1962. As investment advisors'

both firns aeeded advlce on the technical knowledge and achievements of companies

in which tbey were lnterested. This represented one lmportant segDent of an

investment decislon. These companies, J-ocated in the State of Delaware, used

petltlorerrs serviceg because of hls technical knowledge as an engineer and for

the purpose of evaluating the expertlse of their companies from an engiaeering

point of view. The services petitioner rendered on behalf of tr'Ii lnington and

WaddelL were entlrelv within the State of Delaware.
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4. ?etitioner was invited to become a director and a consultant of

IlewLett-Packard Conpany ("Ilewlettt') in 1957 and has served in both capacities

continuousLy since that ttme. He was ehosen as a eonsultant because of hls

experienee in the field of conununication engineering. He was consulted by

various divisions of sald company regarding engineering and technlcal matters.

Petltloner also received dlrector fees from llewlett, from three of tts subsldi-

aries, aRd from Lunn Lamlnates. As a director of llewlett, petitioner was paid

on a per meetlng basis as were the other directors. He did not receive director

fees in his capaclty as a consultant.

5. Petltloner subnitted the fotr-Lowing schedule wtth hls petition showlng

how hls net buslness income was determined.

SOURCE t962 1963 1964

International Telephone & TeJ-egraph
Advisory Services

Consult , ing Fees:
Hewlett-Packard (Callf .)
Wllnington Group (Delaware)
Waddell & Reed

Director Fees:
t{ewl-ett-Packard
Boonton Radio Corp.
F .  L .  Mose ley  Co.
Sanborn Co.
Lunn Larninates

Gross Receipts

Deductions
Net Income

6936', 35;8m',

7  , 641
ffi

6 ,000

15 ,400
8 ,400
5 ,250

1 ,000
200
300
300
80

6 ,000

I  6 ,800

9,  900

800

300

6 ,000

I  6,  800

1 ,000

EB,o-o'

5,-467
18 ,333

6. Petitioner asserted that both the consuLting fees and the directo,rs

fees received from llewlett and lts subsidlaries were for services rendered

solel-y in the State of California. IiewLett provided petitioner with an office

in CaLlfornla. Pet i t ionef,  spent 119 days in Cal i fornia in 1962, 131 days in

1963 and 117 days ln 1964. I,ltren in Califcrnia he worked out of hls offlce ln
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i lewlett fs faci l i ty.  Pet i t ioner also asserted that the.use of the

sepatate accounting nethod ls propet si.nce California lncome and

clearJ.y identiflable and that use of sai.d method was permitted ln

Piper,  Jaffrav & Hopwood v. Stace Tax Comisslon, 42 A.D.2d 381.

direct and/or

exPenaes ltere

the Matter of

7. Petitioner acknowledges that both Wilmington and Waddel,L did not

provide office space but asserted that. the tncome he received from both flms

should be allocated to the State in whieh the servlces wete rendered.

CONCLUSIONS OF LAW

A. That the services rendered by petitioner llaroLd lI. Buttner on behalf

of International Telephone & Telegraph, Hewlett-Packard, I,l i lnington Group, and

Waddeli" & Reed were those of an independent contractor and not an enployee;

therefore, his acttvities as a consultant constitute the carrylng on of an

unlncorporated business within the meaning and intent of section 703 of the Tax

Law and 20 NYCRR 203.10.

B. That the office space provided by Hewlett-Packard (Ftndtng of Fact rt6rr,

EgEg.) was used by petitloner with such regularity and conttnuity so as to

constitute his place of business outsid" N_.r York Stare during the years at

issue and the utfl-izatlon of the direct accountlng nethod in dete:mtning the

net lncome al1ocable to the State of Cal-ifornla is proper Gletter qf ?ip"l,

Jaffray & t topwood et al-  v.  State Tax Conrmisslon, 42 A.D.zd 381; 348 N.Y.S.2d

242). Petitioner dld not maintain a regular p3.ace of business without New York

State ln connection lrith the services rendered for International Telephone &

Telegraph, Wilmington Group and Waddell & Reed. Accordingly, he is requlred Eo

allocate a1L of the excess of his unincorporated business gross income over his

unincorporated business deductio:rs connected with these servlces withLn the
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meantng and intent, of sectlon 707(a) of the Tax Law and 20 NYCRR 2O7.2(b)

(Giordano v. State Tax Corrrnission, 52 A.D.2d. 69L, 382 N.Y.S. 2d 576).

C. That the director fees received fron HewLett-Packard Conpany and fron

other companies constltuted conpensation received as an employee within the

meanlng and intent of sectlon 703(b) of the Tax Law and is not subject to

unlncorporated buslness tax (see l{p$g , 89

A . D . 2 d  6 8 3 ) .

D. That the petition of llaroLd H. Buttner ls granted to the extent

indlcated in ConcLusions of Law t'Bt'and ttCt'r ggp.I3; that the Audit Dlvision ls

di .rected to nodlfy the Not ice of Def ic iency lssued September 30, 1968; and

that,  except as so granted, the pet l t ton is ln al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 B 1984 .-Za;a;a,-C^tC? ,_
PRESIDENT




