
State of New York ]
s s .  :

County of Albany i

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that hp is over 18 years of age, and that on the
l8th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Harold H. Buttner,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Harold H. Buttner

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Years 1962 - 1964.

Harold H. Buttner
242 Main  St .
Southport ,  CT 06490

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  January ,  1984.

AI'FIDAVIT OF MAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths
pursuant sect ion



STATE OF NEW YORK

STATE TAX COMMISSION

Lter e Pet iL ion

Haro Id Buttner

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Unincorporated
Business Tax under Art icle 23 of the Tax law for
the Years 1962 - 1964.

o f
o f
H .

AFFIDAV]T OF MAIIING

State of New York

County of Albany

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
Iast known address

(
ss .  :

(

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Stale Tax Commission, that he i -s over 18 years of age, and that on the
18th day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Howard E. Stevens, the representat ive of the pet i t ioner in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Howard E. Stevens
200 Park Ave.
New York, NY 10166

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representative
herein and that the address set forth on said wrapper is the
of the representative of the petit ioner.

Sworn to before me this
18th day of January, 1984.

Authorized to administer oaths
purSuant



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 18, L984

Harold H. Buttner
242 Main St.
Southport, CT A6490

Dear Mr. Buttner:

P1ease take notice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 690 & 722 of the Tax Law, a proceeding in court to
review an adverse decision by the State Tax Commission may be insti tuted only
under Art icle 78 of the Civi l  Pract. ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation UniL
Building /f9, State Campus
A1bany, Nev York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Howard E. Stevens
200 Park Ave.
New York, NY 10166
Taxing Bureaut s Representative

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

s f

HAROLD H. BUTTNER

for Redetermination of a Deficiency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years  L962,  1963 and 1964.

DECISION

Peti t ioner,  HaroLd H. Buttner,  242 Yiain Street,  Southport ,  Connect icut

06490, f i led a pet i t lon for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Articl-e 23 sf the Tax Law for the years L962,

1963 and f964 (F i l -e  No.  01035) .

A formal hearing was hel-d before William J. Dean, Hearing Officer' at the

off lces of the State Tax Comnission, Two World Trade Center,  New York'  New

York, on August 10, 1977 at 9:15 A.M. Pet i t ioner appeared by Howard G. Acker.

The Audit  Divis ion appeared by Peter Crotty,  Esq. (Laurence E. Stevens, Esg.,

o f  counse l ) .

ISSUES

I .  t r lhether pet i t ionerrs act iv i t ies as a consultant const i tuted the

carryl-ng on of an unincorporated busl-ness.

II. Whether the income received by petitioner as a corporate director

constituted compensation recelved as an employee within the meaning and intent

of sect ion 703(b) of the Tax Law.

III. Whether petitioner maintained a regular place of business outside New

York State thus ent i t l ing him to al locate the excess of his unincorporated

business gross incone over his unincorporated business deductions.
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FINDINGS OF FACT

1. Pet i t ioner,  Harold H. Buttner,  t imely f iLed a resident New York State

combined income tax return for the years L962, 1963 and 1964 on which he

indicated that his occupation was that of a consulting engineer.

2. On September 30, 1968, the Audit  Divis ion issued a Not ice of Def ic iency

for said years assert ing unincorporated business tax of $1r852.48, pJ-us interest

o f  $518.55 ,  fo r  a  to ta l  o f  $2 ,371.03 .  Sa id  Not ice  \ ^ ras  issued on  the  ground

that pet i t ionerrs act iv l t ies as a consuLt ing engineer were deemed subject to

unincorporated business tax.

3. Petltioner graduated from the Universlty of California in 1915 and

shortl-y thereafter was employed, as an engineer, by International Telephone and

Telegraph Corporat, lon. At the t ime he ret i red from said corporat ion in L957,

he hel-d the posit ion of Vice President and Technical-  Director.  Pet i t ioner

agreed to make himself avallable to ITT for consultation and/or advl-ce at a fee

of $61000.00 per annum. He al-so rendered technical and engineerlng evaluation

services to the Wilnington Group, Inc. (rrWilmington") and for lladdell- & Reed'

Inc. (?tWaddellt') which were f-nvestment advisors for the United Fund, Inc.

Wilmington was merged into Waddell in August of. 1962. As investment advisors,

both firms needed advice on the technical knowledge and achievements of companies

in whieh they were interested. This represented one important segment of an

investment decision. These companies, l-ocated in the State of Delaware, used

petitionerfs services because of his technical knowtedge as an engineer and for

the purpose of evaluating the expertise of their companies from an engineerl-ng

point of view. The services petitioner rendered on behal-f of Wil-mington and

Waddell were entirelv within the State of Delaware.
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4. Pet i t ioner was invi ted to become a director and a consultant of

Hewl-ett-Packard Company (rrHewl-ettrr) in 1957 and has served in both capacities

continuously sinee that tftne. He was chosen as a consultant because of his

experience in the fiel-d of communication engineering. He was consulted by

various divisions of sald company regarding engineering and technlcal matters.

Pet i t ioner also received director fees from Hewlett . ,  f rom three of i ts subsidi-

aries, and from Lunn Laminates. As a director of Hewlett, petitl"oner was pald

on a per meeting basis as l rere the other directors. He did not receive director

fees in his capacity as a consultant.

5. Petitioner submi-tted the following schedule with his petition showing

how his net business income was determined.

souRcE

International Telephone & Telegraph
Advisory Services

Consult ing Fees:
Hewlett-Packard (Ca1if . )
Wilmington Group (Del-aware)
lladdell & Reed

Di rec tor  Fees :
Hewlett-Packard
Boonton Radio Corp.
F .  L .  Mose ley  Co.
Sanborn Co.
Lunn Laminates

Gross Receipts

Deduct lons
Net Income

L962 1963

6 ,000

1 6,  800

9 ,  900

800

300

Fs'o0'

6 ,442
ffi

1964

6 ,000

1 6,  800

1  ,000

23 ,800

5 ,467
ffi

6 ,000

15 ,400
8 ,400
5 ,250

1 ,000
200
300
300
BO

36-336'

7  ,641
ffi

6. Pet i t ioner asserted that both the consult ing fees and the directors

fees recei.ved from Hewlett and its subsidiaries were for services rendered

solely in the State of Cal-Lfornia. Hewlett  provided pet i t ioner with an off ice

in Cal i fornia. Pet i t i -oner spent 119 days in Cal- i fornia in 1962, 131 days in

1963 and 117 days in 1964. When in Cal- i fornia he worked out of hls off ice in
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Hewlett fs faci l i tv.  Pet i t ioner also asserted that the use of the

separate accounting method is proper since Californla income and

clearLy identifiable and that use of said method was permitted in

P iper ,  Ja f f ray  &  Hopwood v .  S ta te  Tax  Conmisg ion ,42  A.D.2d 381.

direct and/or

exPenses ldere

the Matter sf

7. Petit,i.oner acknowledges that both WilnLngton and Waddell dld not

provide office space but asserted that the income he received from both firms

should be al located to the State in which the services were rendered.

CONCLUSIONS OF LAW

A. That the services rendered by petitioner Harol-d H. Buttner on behal-f

of International Telephone & Tel-egraph, Hewlett-Packard, !il i lmington Group, and

!traddell & Reed were those of an independent contractor and not an employee;

therefore, his activities as a consul-tant constitute the carrying on of an

unincorporated business within the meaning and intent of section 703 of the Tax

Law and 20 NYCRR 203.10.

B. That the offLce space provided by Hewlett-Packard (Finding of Fact "6",

sutra) was used by petitioner with such regularity and continuity so as to

const i tute his place of business outside New York State during the years at

issue and the utilization of the direct accountlng method in determinlng the

net income al- locable to the State of Cal i fornia is proper ( l t . t t . t  
" f  

pip. t ,

Ja f f ray  &  Hopwood e t  a l  v .  S ta te  Tax  Commiss ion ,  42  A.D.2d 381;  348 N.Y.S.2d

242). Petitioner did not maintain a regular place of business without New York

State in connection with the services rendered for International Telephone &

Telegraph, Wilmington Group and Waddell & Reed. Accordingly, he is required to

allocate al-l of the excess of his unincorporated business gross income over his

unincorporated business deductions connected with these services rdithin the
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meaning and intent of section 707(a) of the Tax Law and 20 NYCRR 207.2(b)

( c i " ra . " "  
" .  

s t " t .  t  ,  52  A .D .zd  69L ,  382  N .Y .S .  2d  576 ) .

C. That the director fees received from Hewlett-Packard Cornpany and fron

other companies constituted compensation received as an employee within the

meaning and intent of section 703(b) of the Tax Law and is not subject to

unincorporated business tax (see Matter of Mart ino v.  State Tax Cornnission, 89

A . D . 2 d  6 8 3 )  .

D. That the pet i t ion of Harold H. Buttner is granted to the extent

indicated in Concl-uslons of Law "8" and "Ct', ggp; that the Audit Dlvision is

directed to modify the Not ice of Def ic ieney issued September 30, 1968; and

that,  except as so granted, the pet i t ion is in al1 other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 B 1984
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18,  1984

Harold H. Buttner
242 Main St.
Southport, CT A6490

Dear Hr. Buttner:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 & 722 of the Tax law, a proceeding in court to
review an adverse decision by the State Tax Commission may be insti tuted only
under Art icle 78 of the Civi l  Practice Law and Rules, and must be commenced in
the Supreme Court of the StaLe of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building li9, State Campus
Albany, New York L2227
Phone # (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Howard E. Stevens
200 Park Ave.
New York, NY 10166
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HAROLD H. BUTTNER

for Redetermlnation of a Deficiencv or

DECISION

for Refund of Unincorporated Business Tax :
under Article 23 of the Tax Law for the
Years  L962,  1963 and L964.

Pet i t ioner,  Harold H. Buttnex, 242 Main Street,  Southport ,  Connect icut

06490, f i l -ed a pet i t ion for redeterminat ion of a def ieiency or for refund of

unincorporated business tax under Articl-e 23 of the Tax Law for the years L962,

1 9 6 3  a n d  1 9 6 4  ( F i l e  N o .  0 1 0 3 5 ) .

A forrnal- hearing was hel-d before WiLlian J. Dean, Hearing Officer, at the

off ices of the State Tax Conmission, Two World Trade Center,  New York, New

York, on August 10, 1977 at 9:15 A.M. Pet i t ioner appeared by Howard G. Acker.

The Audit  Divis ion appeared by Peter Crottyr Esq. (Laurence E. Stevens, Esq.,

o f  counse l ) .

ISSUES

I. I , lhether pet i t ionerf  s act iv i t ies as a consultant const i tuted the

carryJ-ng on of an unincorporated business.

II. Whether the income received by petitioner as a corporate director

eonstituted eompensation received as an employee within the meaning and intent

of sect ion 703(t)  of  the Tax Law.

III. Wtrether petitioner maintained a regular place of business outside New

York State thus entitl ing hlm to allocate the excess of his unincorporated

busLness gross income over his unincorporated busl-ness deductions.
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FINDINGS OF FACT

l .  Pet i t ioner,  Harold H. Buttner,  t imely f i led a resident New York State

combined income tax return for the years 1962, 1963 and L964 on which he

indicaEed that his occupation was that of a consulti.ng engineer.

2. 0n September 30, 1968, the Audit  Divis ion issued a Not ice of Def ic iency

for said years assert lng unincorporated business tax of $I1852.48, plus interest

o f  $518.55 ,  fo r  a  to ta l  o f  $2 ,371.03 .  Sa id  Not ice  \ ^ ras  issued on  the  ground

that pet i t ionerfs act iv i t ies as a consult ing engineer were deemed subject to

unincorporated business tax.

3. Pet i t i -oner graduated from the Universi ty of Cal i fornia in 1915 and

shortly thereafter was employed, as an engineer, by International Telephone and

Telegraph Corporation. At the time he retired from said corporation in L957,

he hel-d the posit ion of Vice President and Teehnical-  Director.  Pet i t ioner

agreed to make himself availabLe to ITT for consultation and/or advice at a fee

of $6,000.00 per annum. He also rendered technical and engineering evaluation

services to the Wilmington Group, Inc. ('rWilningtonr') and for Waddell & Reed,

Inc. (rrWaddellrr) which were investment advisors for the United Fund, Inc.

Wilrnington was merged into Waddell in August of 1962. As tnvestment advisors'

both firns needed advi.ce on the technical knowledge and achievements of companies

in which they were interested. This represented one important segment of an

investment decision. These companies, located in the State of Delaware, used

petitionerrs services because of his technical knowl-edge as an engioeer and for

the purpose of evaluating the experti.se of their companies from an engineering

point of view. The services petitioner rendered on behal-f of tr{ilmington and

Waddell were entirely within the State of Delaware.
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4. Petit ioner was invited to become a director and a consultant of

Hewlett-Packard Company ('fHewl-ettrr) Lrt L957 and has served in both capacities

continuously since that t ime. He was chosen as a consul-tant because of his

experience in the field of conmunication engineering. He was consulted by

various divisl-ons of said company regarding engineerlng and technical matters.

Pet i t ioner  a lso received d i rector  fees f rom Hewl-et t ,  f ron three of  i ts  subsid i -

aries, and from Lunn Laminates. As a director of Hewlett, petit ioner was pai-d

on a per  meet , ing basis  as were the other  d i rectors.  He d id not  receive d i rector

fees in  h is  capaci ty  as a consul tant .

5. Petit ioner submitted the fol-J-owing schedule rrith his petit ion showing

how his net business income was determlned.

SOURCE

International Telephone & Telegraph
Advisory ServLces

Consult ing Fees:
Hewl-ett-Packard (Calif . )
Wilmington Group (Delaware)
Waddel-l & Reed

Di rec tor  Fees :
Hewlett-Packard
Boonton Radio Corp.
F .  L .  Mose ley  Co.
Sanborn Co.
Luna Laminates

Gross Receipts

Deductl-ons
Net Income

15 ,400  16 ,800  16 ,800
8 ,400
5 ,250  9 ,900

1962

6, ooo

1963

6,  000

300

5:;E-o0

5 ,442
ffi

t964

6,  ooo

f6'o'0'

5 ,467
18 ,  333

1 ,000
200
300
300
80

@m
7  , 641

800  1 ,000

6. Pet i t ioner asserted that both the consul- t ing fees and the directors

fees received from Hewlett and its subsidiaries were for services rendered

solely in the State of Cal- i fornia. Hewlett  provided pet i t ioner with an off ice

in Cal i fornia. Pet i t ioner spent 119 days in Cal i fornia in L962, 131 days in

1963 and 117 days in 1964. When in Cal- i fornia he worked out of his off ice in
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Hewlet t rs  f ,ac i l i ty .  Pet i t ioner  a lso asser ted that  the use of  the

separate accounting method is proper since California income and

clearly identif iable and that use of said nethod was pernitted in

P ipe r ,  Ja f f r ay  &  Hopwood  v .  S ta te  Tax  Comr i ss ion ,  42  A .D .2d  381 .

direct andfor

expenses rfere

the Matter of

7. Petitioner acknowledges that both Wihnington and Waddel-l did not

provide office space but asserted that the income he received from both firms

should be al-located to the State in which the services were rendered.

CONCLUSIONS OF LAW

A. That the services rendered by petitioner Harol-d H. Buttner on behal-f

of International Telephone & Tel-egraph, Hewlett-Packard, Wilmington GrouPr and

Waddell & Reed were those of an independent contractor and not an empl-oyeel

therefore, his aet iv i t ies as a consultant const i tute the carrying on of an

unincorporated business within the meaning and intent of section 703 of the Tax

Law and 20 NYCRR 203.10.

B. That the office space provided by Hewlett-Packard (pinaing of Fact 116",

gup5g) was used by petitioner with such regularity and continuity so as to

const i tute his place of business outside New York State during the years at

issue and the util-ization of the direct accounting method in determlning the

net income allocable to the State of Callfornia is proper (tt"tt"t tf pip"t,

Ja f f ray  &  Hopwood e t  a l  v .  S ta te  Tax  Conmiss ion ,  42  A.D.2d 381;  348 N.Y.S.2d

242). Petitioner did not maintain a regular place of business without New York

State in connection with the services rendered for International- Tel-ephone &

Tel-egraph, lJl-lmi.ngton Group and Waddell & Reed. Accordingly, he is required to

al-locate a1l of the excess of his unincorporated business gross income over his

unineorporated business deductions connected with these services within the
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meaning and intent of sectlon 707(a) of the Tax Law and. 20 NYCRR 207.2(b)

(C i . ra r " "  
" .  

S t . t "  laxCour r r i ss ion ,  52  A.D.2d 69 I ,  382 N.Y.S.  2d  576) .

C. That the director fees received from Hewl-ett-Packard Conpany and from

other companies constituted compensation recelved as an employee within the

meaning and intent of section 703(b) of the Tax Law and is not subject to

unincorporated buslness tax (see Matt ,er of  Mart ino v.  State Tax Commission, 89

A . D . 2 d  6 8 3 ) .

D. That the petition of Harol-d H. Buttner is granted to the extent

indicated in Conclusions of Law ttBtt and ttCt', 
Sgj.g; that the Audit Divlsion is

directed to modify the Not ice of Def ic lency issued September 30, 1968; and

that,  except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX C0MMISSION

JAr'{ i I ig84
-Rd,u;&,_ f,at&^*_
PRESIDENT




