
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Morton & Davida Zimmerman

for Redelerminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  7974.

AT'FIDAVIT OF MAIIING

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the Bth day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Morton & Davida Zj-mmerman, the pet i t ioners in the within
proceedinE, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Morton & Davida Zimmerman
65-50 Wethero le  S t .
Rego Park, NY 17374

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
B th  day  o f  Ju l y ,  1983 .

AUTHORIZED TO ADMINISTER
OATHS PLIRSUANT TO TA)( IJAW
SECTION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 8, 1983

Morton & Davida Zimmerman
65-50 Wethero le  S t .
Rego Park, NY 17374

Dear Mr. & Mrs. Zimmerman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
PursuanL to sect ion(s) 690 & 722 of the Tax law, any proceeding in courL to
review an adverse decision by the State Tax Commissi-on can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and musL be commenced in
the Supreme Court of the State of New York, A1bany County, within 4 months from
the da te  o f  th is  no t ice .

fnguir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Building l/9 State Campus
Albany, New York 72227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureaut s Representat ive



STATE OF NEI,J YORK

STATB TAX COMMISSION

In the Matter of the Petition

o f

MORTON ZIMITERUAN AND DAVIDA ZIMMERMAN

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the year 1974.

DECISION

Petitioners, Morton Zimmerman and Davida Zimmerman, 65-50 hletherole

Street,  Rego Park, New York 11374, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of unincorporated business tax under Art ic le 23 of the

Tax Law for the year 1974 (Fi le Nos. 28967 and 2896B).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the offices of the State Tax Cornrnission, Two Vorld Trade Center, New York,

New York, on January 20, 1982 at 9:15 A.M. Pet i t ioner Morton Zirnmernan appeared

prg se. the Audit  Divis ion appeared by Ralph J, vecchio, Esq. (James F.

M o r r i s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Wtrether petitioner llorton Zimmerman's activities engaged in on behalf of

Ted Bates & Cornpany, Inc, constituted services rendered as an employee for

unincorporated business tax purposes.

FINDINGS OF FACT

1 ' Morton Zimmerman (hereinafter petitioner) and Davida Zimmerman filed a

joint New York $tate fncome Tax Resident Return for the year 1974 whereon

pet i t ioner reported business income of $20r508.00 derived from his occupat ion

described as "sales rep".  Pet i t ioner did not f i le an unincorporated business

tax return for said vear.
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2. 0n June 6, 1978 the Audit Di-vision issued a Statement of Audit Changes

wherein pet i t ioner 's business income r.ras held subject to the imposit ion of

unincorporated business tax on the basis that petitioner r,ras "a free lance

agent with no formal contracts covering your servicesrr.  Addit ional ly,  said

$tatement imposed a penalty pursuant to section 685(c) of the Tax traw for

underestimation of unincorporated business tax and personal income tax.

Accordingly,  a Not ice of Def ic iency was issued against pet i t . ioner on January 25,

1980 assert ing unincorporated business tax of $627.33, sect ion 635(c) penalty

o f  $28.44 ,  p lus  in te res t  o f  $254.77 ,  fo r  a  to ta l  due o f  $910.54 .  A  second

Notice of Deficiency was issued under the same date against both petitioners

assert ing sect ion 685(c) penalty of $64.60 with respect to underest imation of

personal income tax. This penalty was not protested pursuant to the petition

f i led on February 11, L980, or addressed by pet i t ioner during the hearing held

herein.

3. On May 27, 1974 pet i t ioner,  who was experienced in the f ie ld of

tel-evision programming, was retained by Ted Bates to assune the position of

Director of the Colgate Programming Unit .  Specif ical ly,  he was retained to

replace the former director since Ted Bates'  c l ient,  Colgate-Palmol ive Company

(Colgate), was unhappy with the performance of the unit. with respect to the

distr ibut ion of i ts shor.r  t 'Pol ice Surgeonrr.

t+.  As director of said unit ,  pet. i t ionerrs major responsibl i ty was to see

that Colgate's programs were distr ibuted to as many television stat ions as

possible. In connect ion with this responsibl i ty,  pet i t ioner was required,

pursuant t ,o a wri t ten contract dated June 21, 1974, to:

(a) recommend playing order of shows based on episode strengths,
(b) screen al l  episodes and report  to Colgate on qual i ty,
(c) continually irnprove line-up and remain in constant contact

with cLearing stat ions,
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(d) negotiate contracts with individual stations, and
(e) supervise tape transfers of al l  programs.

No evidence or testimony was given with respect to the tytrre of duties or

services petit,ioner performed for his other accounts.

5. Said contract, between petit ioner and Ted Bates was effective for a

period of one year after which either party had the right to cancel on th'o

weeks prior writ ten notice. Petit ioner remained in his posit ion with Ted Bates

for a period of time beyond the effective contract period.

6. Pursuant to said contract, peti t ioner received a fee for his services

of $1,041.65 payable twice each month start ing on May 27, L974. Addit ionally,

he was ful ly reinbursed for business expenses incurred. Furthermore, said

contract provided:

(a) That as an independent contractor, petit ioner wil l  be
permitted to work on his own televisiou projects in the
off ice space provided by Ted Bates without charges or fees,

(b) that Ted Bates rsi l l  have f irst r ights on said projects, and
(c) that petitioner was required to give 'ta fu1l work week to

the Colgate Television Frogram Unit'r.

7. Petit ioner was required to report to Joel M. Segal, Senior Vice

President of Ted Bates, on a daily basis. He was required to be available on a

regular eight hour per day basis and attend client meetings pertaining to other

Ted Bates television projects. He was further required to read and crit ique

scripts and provide written reports with respect to same to Mr. Segal.

B. Petit ioner was instructed to 'rfol low the same work procedures of

regularly employed Ted Bates personnel 'r.

9. Ted Bates provided secretarial services to pet. i t ioner without charge.

10. Mr. Segal characterized petit ioner's services to Ted Bates as "free

lance serv icegr t .
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LL. Ted Bates did not withhold personal incone taxes or social  securi ty

taxes from petitioner's compensation. Furthermore, petitioner was not provided

with pension, health insurance or profit sharing benefits which were normally

provided to Ted Bates I  execut ives.

72. Petitioner l,ras not provided r+ith paid vacation time. However, he was

paid for those days where he was out.  s ick.

13 .  Pet i t ioner  repor ted  gross  bus iness  income o f  $27,002.00  fo r  1974 on  a

Federal  Schedule C (Prof i t  or (Loss) From Business or Profession).  Said income

breaks down as fol lows:

SOURCB INCO},IE

Ted Bates & Company, fnc.
Pacif ic Video
Victor Awards
Total

$  18  ,  777  .00
3 ,000 .  o0
5  , 000 .00

t25*AZ+09

Petitioner was unable to recall the source of the unscheduled balance of

$225.00 and no explanation was given for the amount of income received from Ted

Bates & Company, Inc.,  s ince pet i t ioner was to receive a lesser amount (see

Finding of Fact,  "6",  qupqa).

14. Petitioner testified that the income derived by him from Pacific Video

and the Victor Awards r*tas for services rendered prior to the corunencement of

his aff i l ia l ion with Ted Bates and Company, Inc. (hereinafter Ted Bates).  He

conceded that such income, together with fhe unscheduled balance of $225.00, is

subject to the imposition of unincorporated business tax. However, pursuant to

his contract and a let ter f rom Mr. Segal,  pet i t ioner r l ras permit ted to work on

his own television projects (see Finding of Fact "6",  E!,pxx) and, in part icular,

petit' ioner was concerned with two accounts, namely Pacific Video fndustries and

Victor Awards Television Special. Petitioner contended that the income derived
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from Ted Bates is excludable from said tax since his services r'rere rendered

under a bona fide empl-oyer-employee relationship.

15 .  A11 "o ther  bus iness  expenses ' t  o f  $5r392.00  c la imed on pe t i t ioner ts

Federal Schedule C were incumed with respect to activities engaged in for the

scheduled pr incipals other than Ted Bates.

C0NCIUSI0NS Otr LAI^j

A. That the penalty of $64.60 asserted pursuant to sect ion 685(c) of the

Tax Law with respecf to personal income taxes is deemed conceded by petitioner

since said penalty was neither addressed in the pet i t ion nor raised as an issue

here in .

B. That the income derived frorn Pacif ic Video of $3,000.00, the Victor

Awards of $5,000.00 and the undetermined source of $225.00 is subject to the

unincorporated business tax, s j-nce pet i t ioner conceded that this income is

subject to the unincorporated business tax (see Finding of Fact "L4",  supra).

C. That the rendering of services by an individual as an employee is not

considered an unincorporated business for purposes of Art ic le 23 of the Tax

Law.

"The performance of services by an individual as an employee or as an
of f i cer  o r  d i rec to r  o f  a  corpora t ion ,  soc ie ty ,  assoc ia t ion ,  o r
pol i t ical  ent i ty,  or as a f iduciary, shal l  not be , i leemed an unincor-
porated business, unless such services const i tute part  of  a business
regular ly carr ied on by such individual.r '  Sect ion 703(b) of the Tax
Law.

D. That. the burden of proof is upon petitioner to show that his relation-

ship with Ted Bates was that of  employer-employee (sect ions 689(e) and 722 of

the Tax law).

E. That pet i t ioner has fai led to sustain his burden of proof to show that

his act iv i t ies on behalf  of  Ted Bates const i tuted services as an employee

sithin the meaning and intent of  sect ion 703(b) of the Tax Law. Accordingly,
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the income derived from such activities, together with the

Conclusion of Law "8", s_upra, is subject to the imposit ion

business tax pursuant to section 701 of the Tax law.

F. That the petition of Morton Zimmerman and Davida

and the notices of deficiency dated January 25, 1980, are

DATED: Albany, New York STATE TAX

JUL O 81983

income noted in

of unincorporated

Zimnernan is denied

hereby sustained.

cot0fissI0N


