
STATE OT NEW YORK

STATS TAX COMMISSION

In Lhe Matter of the Petition
of

Ralph & Florence Theroux

for Redeterrnination of a Deficiency or a Revision
of a Determinat.ion or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 1961 & "t"962, 1968-t974.

Sworn to before me this
17th day of  June,  1.983.

ASFIDAVTT OF UAILING

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 17th day of June, 1983, he served the within not ice of Decision by
certified nail upon Ralph & Florence Theroux, the petitioners in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ralph & Florence Theroux
571 Bauer  Ct .
E1nont,  NY 11003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the excLusive care and custody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that. the address set forth oa said vtapper is the last kuown address
of the pet i t ioner.
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STATE OF NEW YORK

STATE TN( CO}'MISSION

In the Matter of the Petition
o f

Ralph & Florence Theroux

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Uniacorporated
Buginess Tax under Article 23 of the Tax law for
the Years 1961 & L962, 1968-7974.

Sworn to bef,ore me this
17th day of June, L983.

AFFIDAVIT OF MAILING

State of New York
County of A1bany

David Perchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the LTth day of June, 1983, he served the within not ice of Decision by
certified 4ai1 upon J. Michael Brandt the representaLive of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

J. Michael Brandt
501 Fifth Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(Post office or official depository) under the excl-usive care and custody of
the Unitdd States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set f,orth on said wrapper is Lhe
last known address of the representative of the peti.tioner.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 17, 1983

Ralph & Florence Theroux
6TL Bauer  Ct .
Elmont,  NY 11003

Dear Mr.  & Mrs.  Theroux:

Please take not ice of  the Decis ion of  the State Tax Corur iss ion enclosed
herewi th.

You have no\n exhausted your right of revi.ew at the administrative level,
Punsuant to section(s) 690 & 722 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Comnission can only be instituted
undet Articl-e 78 of the Civil Practice law and Rules, and must be comnenced in
t'he Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
r+i th th is  decis ion may be addressed to l

NYS Dept. Taxation and Finance
Law Bureau - lttigation Unit
Building /f9 State Campus
Albany, New York 72227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
J. ldichael Brandt
501 Fif th Ave.
New York, NY f0017
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

RALPH THEROUX AND FLORENCE THEROUX

for  Redeterminat ion of  a Def ic iency or  for
Refund of Unincorporated Busl-ness Tax under
Art ic le  23 of  the Tax Law for  the Years I96L,
1962 and,  1968 through I974.

DECISION

Peti t ioners, Ralph Theroux and Florence Theroux, 671 Bauer Court ,  Elmont '

New York 11003, f i led a pet i t ion for redeterninat ion of a def ic iency or for

refund of unincorporated busLness tax under Art ic le 23 of the Tax Law for the

years 1961, 1962 and. 1968 through 1974 (Fi le No. 29327).

A smal1 claims hearing was held before Carl  P. Wright,  Hearing Off icer '  at

the off ices of the State Tax Conrmission, Two World Trade Center,  New York, New

York ,  on  October  27 ,19B1 a t  9 :15  A.M.  and cont inued to  a  conc lus ion  be fore

Al1en Caplowaith, Hearing Off icer,  at  the same locat ion on September 24, L982

at  9 :00  A.M.  Pet i toners  appeared by  J .  M ichae l  Brandt ,  Esq.  The Aud i t  D iv is ion

appeared by Ralph J. Vecchio, Esq. and Paul B. Coburn, Esq. (Anna D. Colel lo '

E " q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether al l  def ic iencies herein asserted against pet i t ioner Ralph

Theroux are in violat ion of a certain st ipulat ion entered into on October 18,

1 9 7 8 .

I I .  Whether  pet i t ioner  Ralph Therouxfs act iv i t ies as a jockey agent

const i tu ted the carry ing on of  an unincorporated business.

I I I .  lJhether  the not ices of  def ic iency should be d isnissed on the ground of

laches.
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IV. trihether the notices of deficiency are barred by the period of l-inita-

t ions on assessment.

FINDINGS OF FACT

1. Ralph Theroux (hereinafter pet i t ioner) and his wife,  t r ' lorence Theroux,

filed New York State income tax resident returns for the years L96L, 1962 and'

1968 through L974. 0n each return pet i t ioner reported "business income"

derived from hi-s act iv i t ies as a t t jockey agentt t .  Pet i t ioner did not f i le

unl,ncorporated business tax returns for any of said years at issue.

2. On January 26, 1965, the Audit  Divls ion issued a Statement of Audit

Changes for the years 1961 and L962 whexein an adjustment was made for personal

income tax purposes for 1962 ttto conform with the audit of your Federal income

tax returnrr.  Addit lonal ly,  said statement held that pet i t ionerfs tract iv i t ies

as a jockeyts agent const l tute the carrying on of an unincorporated businesst ' .

3.  On February 8, 1965, pet i t loner requested that the Statement of Audit

Changes be held in abeyance pending the fl-nal decision, in the Matter of the

Appl icat ions of Al fred L. Stevens, State Tax Commission deeision, August 24,

L959, which was before the Supreme Court of  the State of New York for review

pursuant to Art ic le 78 of the Civi l  Pract ice Act.

4. On October 18, L978, a st ipulat ion was entered into in the New York

Supreme Court, Appell-ate Division, Third Department in the {C!!gl_!€_1!hg

Appl- icat ions of Al fred L. Stevens, for the years 1952 and 1953. Such st ipulat ion,

which was executed by pet i t lonerts representat ive, Mr. J.  Michael Brandt,  and

Assistant Attorney General ,  Mr. Joseph F. Gibbons, provided that:

t t l t  is hereby st ipulated, consented to and agreed by and
between the respect ive part ies that this proceeding in the
nature of an appl icat ion for cert iorar i  be and the same hereby
is discont inued, without prejudice, and an order to that ef fect
may be entered by ei ther party without not ice to or consent of
the  o ther .  f l
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5 .  On JanuarY 761 7979,  the  Aud i t  D iv is ion  issued a  le t te r  to  pe t i t ioner 's

representat ive wherein i t  stated that:

"The Statement of Audit  Changes which asserted personal income
tax due for L962 based on Federal  audit  adjustments and unin-
corporated business tax due for 1961 and 1962 on the income
derived from the business acLivi t ies of a jockey agent was
being held in abeyance unt i l  a f inal  decision was reached in
connect ion with the case Alfred L. Stevens per your request
in your let ter of  February 8, 1965.

The Alfred l .  SLevens Art ic le 78 case has been concluded and
I would l ike to close your cl ients '  case on the basis of the
1952 and 1953 determinat ion of the State Tax Commission for
A l f red  L .  S tevens .

Therefore, please let  me know the amount of fees and commissions
earned in New York state and the amount of fees and commissions
earned ou ts ide  o f  New York  S ta te  fo r  1961 and lg62. t l

6.  0n July 18, 1979, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ione." l  for the years 1961 and 7962 based on the Statement of

Audit  Changes issued January 26, 1965. Such not ice asserted personal income

t a x  o f  $ 6 7 . 0 5 ,  u n i n c o r p o r a t e d  b u s i n e s s  t a x  o f  $ 2 4 2 . 6 7 ,  p l u s  i n t e r e s t  o f  $ 3 0 2 . 0 6 ,

f o r  a  t o t a l  d u e  o f  $ 6 1 1 . 7 8 .

7 .  Pet i t ioners

income tax purposes.

did not .  contest  the def ic iency asser ted for  personal

Accordingly ,  same is  hereby deemed conceded by pet i t ioners

1979,  the Audi t  Div is ion issued two statements of  audi t8.  0n  Ju ly  24 ,

changes to pet i t ioner for the years 1968 thro:uglr-  1974 wherein i t  held that;

' rThe income from your act iv i t ies as Jockey Agent is subject
to the unincorporated business tax based on the State Tax Commission
Decision and st ipulat ion of discont inuance dated october 18, 1978.

A lso ,  pena l t ies  a re  be ing  imposed fo r  fa i lu re  to  f i le  and
pay unincorporated business tax when due and for underest. imat ion
o f  t a x .  t t

I-  
The Notice of Def ic iency
& F lo rence ' r .  Fa i lu re  to
typographic error and is

inadvertent ly l isted pet i t ioners as "Theroux
s ta te  pe t i t ioner rs  f i rs t  name appears  to  be  a
herein regarded as such.
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Accordingly,  two not ices of def ic iency were issued agai-nst pet i t ioner on

December  31 ,  L979.  One no t ice  asser ted  un incorpora ted  bus iness  tax  o f  $2r689.L7

for  the  years  1968,  L969,1970 and 197L,  p lus  pena l t ies  and in te res t  o f  $2 ,816.43 '

fo r  a  to ta l  due o f  $5 ,505.60 .  The o ther  no t ice  asser ted  un lncorpora ted  bus iness

t a x  o f  $ 1 1 3 2 3 . 2 7  t o r  t h e  y e a r s  L 9 7 2 , 1 9 7 3  a n d  L 9 7 4 ,  p l u s  p e n a l t i e s  a n d  i n t e r e s t

o f  $ 1 , 3 1 3 . 4 3 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 6 3 6 . 7 0 .

9. Pet i t ioner bel ieves, and accordingly argued that the st ipulat ion

constituted an agreement between the parties that the jockey agent income of

Alfred L. Stevens, in part icular,  and al l  jockey agents, in general ,  would be

treated as exempt from the unincorporated buslness tax for 1952 ar 'd 1953' as

well as all- future years. The Audit Divisionts position is that the stipulation

const i tuted a mutual ly agreeable decislon not to go forward with the pending

Art ic le 78 proceeding based on a sett lement made for the years 1952 and L953

and that sald st ipulat ion is appl icable only to 1952 and 1953 for Al fred L.

Stevens exclusively.

10.  Pet i t ioner  contended

laches,  has waived i ts  r ights

11 .  Pe t i t i one r  con tended

the r rs tatute of  L imi tat ionsrr .

L2.  Pet i t f -oner  contended

engaged in as an employee of

der ived f rom such act iv i t ies

business tax.

13.  Pet i t ioner rs  serv ices

for  jockeys .

that the State Tax Commission is gui l ty of

and is estopped from proceeding agalnst pet i t ioner.

that the def ic iencies for al l  years are barred by

that his actlvities as a jockey agent ltere so

a jockey. Accordingly,  he argued that the income

is exempt from the imposition of unl-ncorporated

as a jockey agent  consisted of  obta in ing mounts
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14.  Pursuant  to the pol icy of  the New York Racing Associat ion,  Inc. ,

petit ioner, as a jockey agent, r^ras perrnitted to represent only one journeyman

jockey and one apprent ice jockey at  any g iven t ime.

15.  Pet i t ioner ts  compensat ion represented a percentage of  the earnings of

the jockey.

16.  Ei ther  the jockey or  the jockey agent  could terminate thei r  re lat ionship

at any time.

17.  Pet i t ioner fs  serv ices were rendered exclus ively  at  the race t rack.

18. Petit ioner contended that approximately one third of his l-ncome was

derived from services rendered at out of town tracks; however no evidence was

submit ted to support  such content ion.

CONCLUSIONS OF LAW

A. That the si tpulat ion entered into on October 18, 1978 dealt  only with

affaf-rs of Al fred L. Stevens for the years L952 and, 1953 and cannot be used

defense of  pet l t ioner  Ralph Theroux.

B.  That  the determinat ion whether services were performed by an individual

agentrr turns upon the unique facts andas an ttemployeett or as an "independent

c i rcumstances of  each case.

rrrThe distinction between an employee and an independent contractor
has been said to be the difference between one who undertakes to
achieve an agreed result and to accept the directions of his empl-oyer
as to the manner in which the result shall be accomplished, and one
who agrees to achieve a certain result  but is not subject to the
orders of the employer as to the means which are used. I (Matter of
Mor ton ,  284 N.Y.  L67,  L72) .  I t  i s  the  degree o f  con t ro l  and d i rec t ion
exercised by the employer that determines whether the taxpayer is an
e m p l o y e e  ( " . g . ,  M a t t e r  o f  G r e e n e  v .  G a l l m a n ,  3 9  A . D . 2 d . 2 7 0 , 2 7 2 ,
a f f r d  3 3  N . Y . 2 d  ,
3 3  A . D . 2 d  1 0 7 1 ,  m o t .  f o r  1 v .  t o  a p p .  d e n .  2 7  N . Y . z d  4 8 3 ;  M a t t e r  o f
Hardy  v .  Murphy ,  29  A.D.zd ,  I03B;  see 20  NYCRR 203.10 ;  c f .  Mat te r  o f
Sul- l ivan Co. ,  289 N.Y. 110, 112)f '  Matter of  Liberman v. Gal lman_, 41
N . ' t . 2 d  7 7 4 ,  7 7 8 .

the

in
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C. That pet i t ioner has faLled to sustain his burden of proof,  required

pursuant to sect ion 689(e),  as J.ncorporated into sect ion 722 of the Tax Law, to

show that the degree of direct ion and control  exercised by the jockeys he

represented over hf-s act iv i t ies was suff ic ient for the existence of a bona f ide

employer-employee relat ionship. Aecordingly,  pet l t ionerrs jockey agent act iv i t ies

did not constitute services rendered as an employee within the meaning and

intent of sect ion 703(b) of the Tax Law.

D. That pet i t ionerts jockey agent act iv i t ies const i tuted the carrying on

of an unincorporated business pursuant to sect ion 703(a) of the Tax Law.

Accordingly,  the income deri .ved therefrom is subject to the lmposit ion of

unincorporated business tax pursuant to sect ion 701(a) of the Tax Law.

E. That laches, waiver or estoppel may not be imputed to the State in the

absence of statutory authori ty.  This rule is general ly appl ied l -n connect ion

with tax matters. (Matter of  Jamestown Lodge 168l Loyal Order of Moose, 31

A.D.2d 9Bl).  The record herein clear ly shows that the delay was caused by

pet i t ioner.  Accordingly,  the remedy of laches elaimed by pet i t ioner is unfounded.

F. That sect ion 683(a) of the Tax Law, which is incorporated into sect ion

722 of the Tax Law, provides that:

rfExcept as otherwise provided in thl-s section, any tax under
thl-s art lc le shal l  be assessed within three years after the return
was f  i1ed. I t

Accordingly,  s ince no uni-ncorporated business tax returns were f i led

by pet i t ioner for the years at issue, the def ic iencies herein asserted are not

t ime barred.
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G. That the petit ion of Ralph Theroux and Florence Theroux Ls denied and

the not ices of  def ic iency dated July  18,  1979 arrd December 31,  L979 are susta ined

together with such addltional interest as may be lawfully owing.

DATED: Albany, New York

JUi"i r { i3$3

STATE TAX COMMISSION

PRESIDENT

ISSIONER


