
STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition
o f

Louis H. Taxin

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax law for
the Years 1971 -  1973.

AITIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and finance, over 18 years of age, and that on
the L3th day of May, 1983, he served the within notice of Decision by cert i f ied
mail upon louis H. Taxin, the petit ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Louis H. Taxin
91. Brite Ave.
Scarsdal-e, NY 10583

and by deposit ing same enelosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exilusive care and cuilody of
the united states Postal service within the state of New York.

That deponent further says that the said addressee is the petitioner
herein and that the addre$s set forth on said wrapper is the last knovrn address
of the petit ioner.

Surorn to before me this
13 th  day  o f  May,  1983.

IZED TO STEB
OATHS PURSUANT TO
SECTION r?4

TAX IJAW
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louis Sternbach
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6  E.  43rd  St ,
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and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal $ervice within the $tate of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

$worn to before rne this
13th day of May, 1983.
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SECTION r74
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STATE CIF NEW YORK
STATE TAX COII IMISSION

ALBANY,  NEW YORK 1?227

May 13,  1983

Louis H. Taxin
91 Br i te  Ave.
Scarsdale, NY 10583

Dear Mr. Taxin:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leve1.
Pursuant to secti.on(s) 690 & 722 of the Tax law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Law and Rules, and must be commenced in
th€ Supreme Court of the Stat.e of Ners York, Albany County, within 4 months from
the date of this notice.

Inquiries concernj.ng the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau * Litigation Unit
Building //9 State Campus
A1bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Louis Sternbach
louis Sternbach & Co.
6  E .  43 rd  S t .
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

IOUIS H. TAXI}I

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years 7977,
1972 and L973.

o f

o f

DECISION

Pet i t ioner ,  Lou is  H.  Tax in ,  91  Br i te  Avenue,  Scarsda le ,  New York  10583,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax law for the years 1977, 1972

and 1973 (Fi le No. nA22).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 2 ,  19Bl  a t  9 :15  A.M.  Pet i t ioner  lou is  H.  Tax in  appeared by  Lou is

Sternbach, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(A lexander  Weiss ,  Esq.  ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioner 's act iv i t ies as a consultant const i tuted the

carrying on of an unincorporated business thereby subject ing the income derived

from said act iv i t ies to unincorporated business tax.

I I .  Whether pet i t ioner,  i f  determined to be conduct ing an unincorporated

business r  may exclude from 1973 unincorporated business gross income the sums

o f  $ 1 1 5 0 0 . 0 0 ,  p u r p o r t e d  t o  r e p r e s e n t  a  d i r e c t o r ' s  f e e ,  a n d  $ 6 1 6 4 A . 0 0 ,  t h e

al leged amount of deferred compensat ion earned by pet i t ioner as an employee.
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I I I .  Whether pet i t ioner,  i f  detennined to be conduct ing an unincorporated

business r  may deduct from business gross income a port ion of employee business

expenses .

IV. Whether pet i t ionerts fai lure to f i le unincorporated business tax

returns for the years at issue was due to reasonable cause, and not wi l l fu l

neglect,  thereby permit t ing the penalt ies asserted pursuant to sect ions

685(a) (1 )  and (a ) (2 )  o f  the  Tax  Law to  be  wa ived.

FINDINGS OF FACT

1. Pet i t ioner,  Louis Taxin, t imely f i led New York Stat.e personal income

tax returns for the years L971, 1972 and 1973 wherein he reported miscel- Ianeous

o r  o t h e r  i n c o m e  o f  $ 1 4 , 2 6 6 . 6 3 ,  $ 2 1 , 1 9 9 . 9 6  a n d  $ 3 6 , 0 4 9 . 9 7 ,  r e s p e c t i v e l y .  H e  d i d

not f i le unincorporated business tax returns for said years.

2. 0n June 26, 1978 the Audit .  Divis ion issued to pet i t ioner a Not ice of

Def ic iency assert ing that for the years 797L, 1972 and 1973 unincorporated

bus iness  tax  o f  $1r957.08  was due,  together  w i th  in te res t  and pena l t ies .  The

Notice of Def ic iency was based on a Statement of Audit  Changes, or iginal ly

da ted  Apr i l  4 ,  L977,  where in  i t  was  he ld  tha t  pe t i t ioner rs  r t . . .ac t i v i t ies  as  a

consultant const i tute the carrying on of an unincorporated business and the

income derived from this source is subject to the unincorporated business

t ax . The Audit Division computed the tax due using total business income

f i g u r e s  o f  $ 1 1 , 6 6 6 . 6 3  f o r  1 9 7 L ,  $ 1 9 , 9 9 9 . 9 6  f o r  1 9 7 2  a n d  $ 3 0 1 2 4 9 . 9 9  f o r  1 9 7 3 .

The aforementioned total business income figures were computed by subtracting

from reported miscel laneous or other income directorts fees and/or trustee's

c o m m i s s i o n s  o f  $ 2 , 6 0 0 . 0 0 ,  $ 1 , 2 0 0 . 0 0  a n d  $ 5 , 8 0 0 . 0 0  f o r  L 9 7 1 , 7 9 7 2  a r ^ d  L 9 7 3 ,

respect ively.
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at issue pet i t ioner received consultant

and amounts indicated belol+:

SOURCE
Kenrich Corp.
Chronet ics ,  Inc .
Royal 0perat ing Corp.
Royal Business Funds Corp.
Total $r7 ,666 .63 $ L 9 , 9 9 9 . 9 6

The services provided by pet i t ioner to the abovementioned corporat ions

were in the nature of advising them on areas of f inance, business, bank loans

and mergers. None of the pr incipals exercised any supervision or control  over

pet i t ionerfs act iv i t ies, nor was there any arrangement as to the divis ion of

his time and ef forts. Petitioner r,iras free to r{ork for or represent other

pr inc ipa ls .

4. Pr ior to February 1, 7970, pet i t ioner was president and chief exec-

ut ive off icer of Royal Business Funds Corporat ion (hereinafter "Royal") .

Effect ive February 1, L97A, he ceased being president and chief execut ive

off icer and became a consulLant Lo Royal.  As compensat ion for his consult ive

serv ices ,  pe t i t ioner  was to  rece ive  $20,000.00  per  year ,  payab le  in  equa l

monthly instal lments commencing on February 1, 1970 and ending on March 31,

1973. Due to his ret i rement from Royal,  pet i t ioner was also ent i t led to

receive deferred compensat ion in the sum of $29,900.00, payable in 36 equal

monthly instal lments of $830.00 each, commencing on Apri l  1,  1973 and con-

t inuing through March 31, L976.

5 .  Dur ing  the  ca lendar  year  1973 pe t i t ioner  rece ived \dages  o f  $22r470.00

from Royal and other miscel laneous income from Roya1 of $16r083.31. The wage

income was reported on Withholding Tax Statement,  Form IT-2102, whi le the

miscel- laneous income was reported on Federal  Form 1099-MISC. Pet i t ioner

L97 L
$  9  , 166 .63

2  ,500  .  00

7972
$14 ,999  . 96

5  , 000  . 00

fees from

1973
$14;T66.66

16 ,083 .31
$30 ,249  .97
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contends that the $16,083.31 of miscel laneous income received from Royal in

1973 inc ludes  a  $1r500.00  d i rec to r ' s  fee  and $61640.00  in  de fer red  compensat ion

($830.00 X 8) and that said amounts should not be included in unincorporated

business gross income. I t  has been substant iated by documentary evidence that

the  $1 ,500.00  d i rec to r ' s  fee  was inc luded in  the  $16,083.31  misce l laneous

income, however, no documentary evidence or testimony was adduced to substan-

t iate that the deferred compensat ion of $6,64A.00 was included in said

miscel laneous income reported on Federal  Form 1099 MISC.

6. During the years at.  issue pet i t ioner claimed an adjustment to income

in the nature of employee business expenses. Said expenses totaled $7 r746.49

for  1971,  $6 ,382.10  fox  1972 and $6 ,534.85  fo r  1973.  Pet i t ioner  a rgues  tha t  i f

determined to be subject to unincorporated business Lax, that a port ion of the

employee business expenses should be al located to unincorporated business gross

income based on a percentage determined by placing miscel laneous income over

the total  of  miscel laneous income and wage income. (For the purposes of this

decision the total  of  miscel laneous income and wage income shal l  be referred to

as  " to ta l  earned income" .  )

7 .  "To ta l  earned income"  fo r  the  year  I97 I  amounted to  $441647.63 ,  sa id

amount  a lso  inc luded d i rec to r ' s  fees  o f  $2r600.00 ,  wh i le  " to ta l  earned income"

for  1972 and 1973 to ta led  $461200.00  and 970,326.00 ,  respec t ive ly .  C la imed

employee bus iness  expenses  fo r  the  year  1971 inc luded a  deduct ion  o f  $1r400.00

for travel expenses direct ly attr ibutable to directorships. No amounts were

separately stated for t ravel expenses direct ly attr ibutable to directorships

for the years 7972 and 1973.

B. Pet i t ioner asserts that i f  held subject to unincorporated business tax

that the late f i l ing and late payment penalt ies should be cancel led since he
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holds that reasonable cause existed for fai lure to f i le said returns. In 1930

pet i t ioner graduated from Columbia Law School,  however,  he opted for a career

in business, rather than engaging in the pract ice of law. Throughout the next

40 years pet i t ioner held numerous jobs in the business community with important

and demanding responsibi l i t ies. Pet i t ioner holds that his legal t raining was

of paramount importance in the discharge of his dut ies as a businessman and

later as a consultant and, for this reason, he bel ieved his miscel laneous

income from consult ing act iv i t ies const i tuted the pract ice of a profession

exempt from unincorporated business tax. Pet i t ioner has consistent ly f i led his

personal income Lax returns in a t imely fashion and has ut i l ized the services

of a professional accountant in the preparat ion his returns.

CONCIUSIONS OF LAW

A. That pet i t ionerrs act iv i t ies as a consultant const i tuted the carrying

on of an unincorporated business within the meaning and intent of  sect ion

703(a) of the Tax Law and, accordingly,  the income derived from said act iv i t ies

is subject to unincorporated business tax.

B .  That .  the  $1 ,500.00  d i rec to r rs  fee  rece ived by  peL i t ioner  f rom Roya1 in

1973 does not const i tute taxable income for unincorporated business tax pur-

poses within the meaning and intent of  sect ion 703(b) of the Tax Law. That the

$6164A.00 of deferred compensat ion earned by pet i t ioner as an employee of Royal

and paid in 1973 is not taxable income for unincorporated business tax

purposes, however,  pet i t ioner has fai led to sustain the burden of proof under

sect ions 722 and 689(e) of the Tax Law to show that the $6,64A.00 was included

in  the  $16,083.31  o f  misce l laneous income repor ted  on  t r 'edera l  Form 1099-MISC.

Accordingly,  unincorporated business gross income for the year L973 is reduced

by $  1  ,500 .  00  ,  f rom $30 ,249 .97  Lo  g2B ,7  49  .97  .
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C. That a port ion of the employee business expenses are attr ibutable to

pet i t ionerrs unincorporated business act iv i t ies and are al located to said

act iv i t ies based on a percentage determined by placing unincorporated business

gross  income over  " to ta l  earned income" .  However ,  fo r  the  yeat  L97L,  $11400.00

of employee business expenses were designated as travel expenses direct ly

attr ibutable to exempt directorship income and, accordingly,  these expenses are

not al locable, nor is directorship income to be included in the denominator in

computing the al locat ion percentage for the year I971. The fol lowing chart

indicates the al locat ion percentages and the amount of expenses al lowed as

deduct ions:

ATTOCATION AttOCABtE DEDUCTIBTE
YEAR FACTOR EXPENSES EXPENSES
len zt .s'l;Tlt,66W2,042) T6;tICTe €1Jdh2-
1972  47 .6% ( l -9 ,200 /46 ,20A)  96 ,382 .10  $2 ,654 .95
1973  4A .9% (28 ,750 /70 ,326 )  96 ,534 .85  $2 ,672 .75

D. That pet iLioner 's fai lure to f i le unincorporated business tax returns

for the years at issue was due to reasonable cause and not wi l l fu l  neglect and,

there fore ,  the  pena l t ies  asser ted  pursuant  to  sec t ions  685(a) (1 )  and (a ) (2 )  a re

cance l led .
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E. That.  the pet i t ion of louis H. Taxin is granted

i n  C o n c l u s i o n s  o f  L a w t t B t t , t t C t t a n d  t t D t t a n d  t h a t ,  e x c e p L

pet i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, Ner+r York STATE TAX

MAY -L ;i l;li;

to

a s

the extent indicated

so granted, the

COMMISSION

PRESIDENT

COMMISSIONER


