
STATE OF NEW YORK

STATE TAX COHMISSION

In the Matter the Petit ion

Dan l .  Stone

for Redeterminat. ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 7972 - 1975.

That deponent further says
herein and that the address set
of the pet iLioner.

Sworn to before me this
22nd day  o f  Apr i l ,  1983.

o f
o f

State of Ner+ York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 22nd day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Dan L. Stone, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lo r+s :

Dan L. Stone
156 Sur rey  Run,  P .O.  Box  414
Wil l iamsvi l le,  NY 1422t

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postar service within the state of New york.

AFFIDAVIT OF MAII,ING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO ISTER
OATHS }'LIRSUANI TO
sEcl'Iot{ r74
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STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Dan L. Stone

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of UnincorporaLed
Business Tax under Art ic le 23 of the Tax law for
the Years 1972 - 1975.

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sr+orn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 22nd day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Morr is Kissin the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a t . rue copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Mor r is  K iss in
5555 Main Street
l{ i l l iamsvi l le.  NY 14221

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusiody of
Lhe united states Postal service within the state of Ner,r york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth orr said \,rrapper is the
last knor*n address of the representat ive of the pet i t ioner.

Sworn to before me this
22nd d,ay of Apri l ,  1983.

OA?F]S },LIRSUANT TO
sacTl0l i  i?4



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

ApriL 22, 1983

Dan L. Stone
156 Surrey Run,  P.0.  Box 414
Wil l iamsvil le, NY 7422L

Dear  Mr .  S tone:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 rnonths from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Morr is  K iss in
5555 Main Street
Williamsville, NY 14227
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet . i t ion

o f

DAN t. STONB

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years 1972
through 1975.

DECISION

I

Pet i t ioner ,  Dan l .  S tone,  156 Sur rey  Run,  P .0 .  Box  414,  Wi l l iamsv i l le ,  New

York 7422!,  f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of unincorporated business tax under Art ic le 23 of the Tax law for the years

L972 Lhrough 1975 (Fi le no. 29787).

A formal hearing was held before Jul ius E. Braun, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, State 0ff ice Bui lding, 65 Court  Street,

Buffalo,  Ner,v York, on Apri l  23, 7982 aE 9:00 A.M. Pet i t ioner appeared by

Horr is B. Kissin, CPA. The Audit .  Divis ion appeared by Paul B. Coburn, Esq.

(Pat r i c ia  L .  Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSUE

WheLher salary income received by pet i t ioner from a corporat ion of which.

he was president and 50 percent stockholder was for services which were so

integrated and interrelated to act iv i t ies carr ied on by pet i t ioner relat ing to

operat ion of an unincorporated business as Lo const i tute income derived from or

connected with the carrying on of the unincorporated business, thereby subject ing

said salary income to unincorporated business tax.
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FINDINGS OF FACT

1. Pet. i t ioner,  Dan L. Stone, f i led New York State income tax resident

reLurns for the years I972 through 1975. Pet i t ioner f i led unincorporated

business tax returns for 7974 and 1975 with respect to his unincorporated

bus iness ,  Dan L .  S tone Assoc ia tes  ( "Assoc ia tesr ' ) ,  bu t  d id  no t  inc lude income

repor ted  as  sa la ry  f rom Assoc ia ted  Va lve  Serv ices ,  Inc .  ( " the  corpora t ion t t ) .

2.  0n January 30, 1978, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner proposing addit ional unincorporated business tax for the

years  1971 th rough 1975 o f  $6 ,952.40  p lus  in te res t  o f  $1 ,513.16  fo r  a  to ta l  due

of  $8 ,465.56 .  The bas is  o f  the  ad jus tment  was tha t  ac t i v i t ies  o f  the  corpora-

t ion and Associates were simi lar in nature and inLegrated in a manner that each

complemented the olher.  Thus wages from the corporat ion were included in

computing the unincorporated business tax of Associates. Pet i t ioner paid the

tax  on  October  31 .  1979 to  the  Buf fa lo  D is t r i c t  Of f i ce .

3. Petit ioner f i led a claim for refund of the unincorporated busi-ness tax

for  each of  the years '1 .972 Lhraugh 1975 as fo l lows:  L972,  $457.65;  1973,

$867 .92 ;  1974 ,  $2 ,231 .27 ;  1975 ,  $3 ,004 .40  fo r  a  to ta l  o f  $6 ,561 .24  p lus  pena l t y

and interest. 0n February 25, 1980, the Audit Division disal lowed petit ioner's

c la im in  fu I l .

4. Pet i t ioner t imely f i led pel i t ions for refund of unincorporated business

tax with respect to each of the years L972 Lhrough 1975 on the ground that the

aforesaid salary income was received as an ernployee of the corporat ion and did

not consLitute receipt of  income from an unincorporated business within the

meaning of sect ion 705 of the Tax Law.

5. During the years in issue, the corporat ion, of  which pet i t ioner was

president and 50 percent stockholder,  engaged in a valve rebui lding business.
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The corporat ion rebui l t  and repaired custoners'  valves. The customers retained

t i t . le to the valves during the process, and no sales of a product were involved.

Pet i t ioner devoted approximately 85 to 90 percent of his t ime to working for

the corporat ion.

6. During this same period, pet i t ioner operated his unincorporated

bus iness ,  Assoc ia tes ,  on  a  par t - t ime bas is .  Assoc ia tes  bought  and reso ld  new

and used valves. I t  also sold pipe, f i t t ings, tanks and other al l ied industr ial

products. Associates was involved pr imari ly in a manufacturerts representat ive

or distr ibutorship operat ion. There were no repair  or rebui lding act iv i t ies.

7. Fot one or two years during the period at issue, the corporaLion

rented out space in i ts plant to Moody Equipment Sales, ("Moody Equipment") a

business owned by the son of the other 50 percent.  stockholder of the corporat ion,

Robert Moody. '.Moody Equipment bought junk valves, rebuilt them on its own

lathe located on rented space in the corporat ionrs plant and then resold them.

Associates occasional ly acted as l loody Equipment 's sales representat ive unt i l

Moody built up enough business to move out on its own.

8. The address of the corporat ion and Associates was l isted in the

telephone directory as 330 East Niagara Street,  Buffalo,  New York. However,

most  o f  pe t i t ioner 's  work  fo r  Assoc ia tes  was done in  an  o f f i ce  a t  h is  home.

Two separate phone numbers were l isted. The corporat ionrs phone rang at the

corpora t ion 's  o f f i ce ,  and Assoc ia tes '  rang a t  pe t i t ioner ts  o f f i ce  a t  home.  A

third number, common to both the corporat ion and Associates, also appeared in

both l ist ings. Pet i t ioner test i f ied that this third number was l isted for

emergency late night repair calls to his home. Due to the nature of the

business involved, the corporat ion and Associates shared some but not al l  of

their  customers.
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9 .  The corporat ion and Associates, at  al l  t imes, maintained separate

books and bank accounts. There was no commingl ing of funds. The corporat ion

withheld Federbl  and state income taxes and social  securi ty taxes from pet i t ionerrs

wages.

CONCTUSIONS OF TAW

A.  That  sec t ion  703(b)  o f  the  Tax  Law prov ides ,  in  par t ,  tha t  the ' rper fo rmance

of services by an individual as an employee or as an off icer or director of a

corpora t ion . . .sha l l  no t  be  deemed an un incorpora ted  bus iness ,  un less  such

services const i tute part  of  a business regular ly carr ied on by such individual."

B. That the purpose of the foregoing provision is to "prevent an individual

entrepreneur from shelter ing from the unincorporated business tax income which

derives from the conduct of his unincorporated business in the form of salar ies

for services as an employee or off icer of the corporate ent i t ies, in a si tuat ion

where the corporate ent i t ies exist  pr imari ly to advance the business purposes

of the unincorporated entity and do not have an independent and unrelated

bus iness  purpose"  (Naro f f  v .  Tu l l y ,  55  AD2d 755,  756) .

C. That Associated Valve Service, Inc. did not exist  pr imari ly to advance

the business purposes of Dan L. Stone Associates. The two ent i t ies were not

interrelated in such manner that the corporat ion had no independent and unrelated

bus iness  purpose.  There fore ,  pe t i t ioner ts  serv ices  as  an  o f f i cer  o f  the

corporat ion did noL const i tute part  of  the business regular ly carr ied on by

Dan L. St.one Associates within the meaning and intent of  sect ion 703(b) of the

Tax Law.

D. That the salary income received from the corporat ion was improperly

included in computing unincorporated business tax for the years in issue.
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E. That the pet i t ion of Dan L. Stone is granted to the extent of reducing

unincorporated business tax due for Lhe years 1972 through 1975 by the amounL

attr ibutable to inclusion of wages from Associated Valve Services, Inc. ;  that

the Audit Division is hereby directed Lo refund the appropriate amount; and

that,  except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX C0MMISSI0N

ArK 2 i, i.ro3

ISSIONER


