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STATE OF NEI{ YORK

STATE TAX COUMISSION

In the Flatter of the Petition
o f

Frederick Stoffo

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of. the Tax Law for
the Years 1971 - L975.

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
28th day of Septenber, 1983.

AFTIDAVIT OF MAIIING

that the said addressee is the petit ioner
forth on said v/rapper is the last known address

St.ate of New York
County of Albany

, Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over L8 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
cert. i f ied mail upon Frederick Stoffo, the petit ioner in the within proceeding,
by enclosing a t iue copy thereof in a'sec,tr-ely sealed postpaid wrapper
addressed as fo l lows:

Frederick Stoffo
1300 Naragansett Blvd.
Cranst.on, RI A2905

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

AUT}IORIZED TO I,DIilINI$TFR
0ATHS FttBSUSI{t T0 lrX, IIAI$
SE01I0N X7{



STATE OF NEW YORK

STATE TAX COI"IMISSION

ln the l{atter of the Petition
of

Frederick Stoffo

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years L977 -  1975.

AFFIDAVIT OF UAIIING

Stdte of New York
County of Albany

, Co+nie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that. on the
28th day of Septernber, 1983, she served the within notice of Decision by
certified mail upon Murray Appleman the representative of the petitioner in
the within proceeding, by enclosing a true iopy thereof in a seiurely sealed
postpaid wrapper addressed as fol lows:

Murray Applernan
225 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos-t off ice or off icial depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the saiil addressee is the representative
of the petit ioner herein and that the address seL forth on said wrapper is the
last known address of the representative of the pet. i t ioner.

Sworn to before me this
28th day of September, 1983.

AUTilQNIZE} ?O *DITIT{ISTEK
orrffs PlJ8SUArfl g0 IAx rJt}?
s8ctr0fl r?*



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 28, 1983

Frederick Stoffo
1300 Naragansett Blvd.
Cranston, RI 02905

Dear Mr.  Stof fo :

Please take notice of the Decision of the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 & 722 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - litigation Unit
Building /i9 State Campus
Albany, Ner+ York 7222'l
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Murray Appleman
225 Broadway
New York, NY 10007
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FREDERICK STOFFO

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1971
through L975.

DECISION

Pet. j - t ioner,  Frederick Stoffo,  1300 Naragansett  Boul-evard, Cranston'  Rhode

Island, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unineorporated business tax under Art ic le 23 of the Tax Law for the years 1971

through 1975 (File Nos. 32025 arrd 32026).

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York on September 25, 1981 at 9i00 A.M. Pet i t ioner appeared by Murray

Appleman, Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Angelo

Scope l l i to ,  Esq.  o f  counse l ) .

ISSUES

I. Whether the period of lirnitation on assessment of unincorporated

business tax begins to run where an individual reflects potential unincorporated

business income on his personal income tax return.

II. Whether the State Tax Courmission is bound by the decision of a New

York City agency determining petitioner not to be subject to its unincorporated

business tax on the basis that he r,sas not an independent contractor.

III. Whether petitioner was an employee of rather than an independent

contractor for Celebri ty Fashion Jewels, Inc. and therefore, his salary and his

override coumission are exempt from unincorporated buslness tax.
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FINDINGS OF FACTS

1. Pet l t ioner t imeLy f i led New York State resident income tax returns for

the years 1971 through 1975. Pet i t ioner did not f l le New York State unincorporated

business tax returns for those same years.

2. On January 25, 1980, the Audit  Divis ion issued not ices of def lc iency

for payment of unincorporated business tax (1) for the years 1971 through 1974

in the amount of $5,933.64 (which included $1,818.37 in penalt ies and interest)

and (2) for the year L975 in the amount of $2,380.00 (which included $578.53 in

penalt ies and interest) .

3.  For the years in issue, pet i t ioner was an execut ive vice president of

Celebri ty Fashion Jewels, Inc. ( ' rCelebri tyr ' ) .  CElebri ty was in the business of

sel l ing costume jewelry pr imari ly through home part ies. Pet i t ionerts dut ies

for Celebrity included functioning as a sales executive, supervising the design

department, preparing written material for the sales catalogue and supervising

photographic sessions for such catalogue.

4. Pet i t ionerrs dut ies, when funct ioning as a sales execut ive, included

recruiting and training Celebrltyts sales representatives, motivating and

directing sales managers within his group and, when directed by Celebrity'

travel to and conduct sales seminars. Celebrity had an operational plan which

pet i t ioner was required to fol low when recrui t ing sales personnel.  Celebri ty

also provided petitioner with Fashion Show Director and Manager Application

forms which set forth certaj-n requirements and standards the applicants must

meet and agree to before becoming a Celebri ty sales representat ive. Pet i t ioner

was not all-owed to deviate from these requirements when recruf-ting applicants.

The president of Celebri ty had the r ight to reject appl icants recrui ted by

pet i t ioner .
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5 .  Ce lebr i ty  pa id  pe t i t ioner  a  sa la ry  p lus  over r ide  commiss ions .  The

commissions were based on the amount of sales from the managers and sales people

within his group. Commissions paid were substant ial ly more ,  for each of the years

in issue, than the salary pet i t ioner received from cerebri ty.

6. Celebri ty provided pet i t ioner with an off ice and secretary at i ts main

off ice located at 93 34th Street,  Brooklyn, New York. Celebri ty also provided

pet i t ioner with health insurance and he was included in the company's pension,

pro f i t  shar ing  and worker 's  compensat ion  p lans .

7. Pet i t ioner was forbidden from represent ing other f i rms or promoting

other l ines of merchandise. He stated that to represent other companies would

cause h is  d ismissa l  f rom Ce lebr i ty .

8. In general ,  Celebri ty al lowed pet i t ioner to set his dai ly work schedule.

When not travel l ing for Celebri ty,  he was usual ly in the off ice from 10:00 A.M.

Lo 4 :00  P.M.  Pet i t ioner  was respons ib le  to  the  pres ident  o f  Ce lebr i ty  and

usual ly spoke to him on a dai ly basis.

9 .  Ce lebr i ty  repor ted  pe t i t ioner 's  sa la ry  fo r  each o f  the  years  in  i ssue on

a Wage and Tax Statement wherein federal and state income tax and FICA tax were

withheld. Celebri ty reported pet i t . ioner 's commission on Federal  Form 1099.

Taxes were not withheld from said commissions.

10. Pet i t ioner incurred business expenses for such i tems as promotion,

advert is ing, t ravel,  etc. ,  which rvere not reimbursed by celebri ty.

11. 0n September 4, 7975, the New York City Finance AdministraLion issued

pet i t ioner a let ter which stated, based on the facts submitted by pet i t ioner,  that

he was not engaged in the conduct of a business for New York City unincorporated

bus iness  tax  purposes .
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12. Petitloner contrlbuted to a retirement plan (Keogh Plan) for each of the

years L972 through 1975.

CONCLUSIONS OF LAI.I

A. That sect ions 722 and 683(c) (1) (a) of  the Tax Law provi .de that

unincorporated buslness tax may be assessed at any time if an unlncorporated

business tax return is not fil-ed. There i-s no provi.sion in the Tax Law which

provides for the perlod of liuritation on assessment of unincorporated business

tax to begin to run where income potentially subject to such tax is reflected

on a Nen York State personal income tax return. Accordingl-y, since petitioner

did not f i le unlncorporated business tax returns for the years in issue'  the

not ices of def ic iency are t imely.

B. That the opinion of the New York City Finance Administration that

pet i t ionerrs act iv i t ies for Celebri ty did not const i tute the conduct of a

buslness for New York City unincorporated business tax purposes is not bindlng

upon New York State. The State Tax Corurission may arrive at its own conclusions

based on the facts as determined by an independent audit or investigation.

C. That the determination of whether services are performed by an individual

as an employee or as an independent agent turns upon the degree of direction

and control exercised by the employer over the individual-. Matter of Greene v.

G a l l m a n ,  3 9  A . D . 2 d  2 7 0 ,  a f f  t d  3 3  N . Y . 2 d , 7 7 8 .

D. That Celebri ty Fashion Jewels, Inc. exercised suff ic ient direct ion and

control over petitionerrs actlvltles to constitute an employee-employer relation-

ship within the meaning and intent of section 703(b) of the Tax Law. Petitioner

was obl igated, among other things, to fol low Celebri tyfs operat ional plan for

recruiting sales representatives for the companlr to travel at the direction of

Ce1-ebrity, to train new sales representatives, to notivate and direct sales managers
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and to supervise the design department of Cel-ebrity. Furthermore, Celebrity

provided petitioner with an office, secretary, company forms and company health

insurance, pension and profit sharing plans. Accordingly, the income earned by

pet i t ioner from his act iv i t ies for Celebri ty dur ing the years in issue is not

subject to the unincorporated business tax.

E. That the pet i t ion is granted and the not ices of def ic iency dated

Febrrary 22, 1980 are cancel led.

DATED: Albany, New York

sEP ? 8 1983
STATE TAX COMMISSION

.nRd-<'ub.( tf
PRESIDENT
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Septenber 28, 1983

Frederick Stoffo
1300 Naragansett Blvd.
Cranston, RI 02905

Dear Mr. Stof,fo:

Please take notice of the Decision of the State Tax Commission enclosed
herewith"

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 690 & 722 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be insti tuted
under Art icle 78 of the Civi l  Practice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with tfuis decislon mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Iitigation Unit
Building ll9 State Campus
Albany, New York 12227
Phone 1l (518) 457-2a7A

Very truly yours,

STATE TAX COI,IMISSION

cc : Petit. ioner' s Representative
Hurray Appleman
225 Broadway
New York, NY 10007
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FREDERICK STOFFO

for Redetenninat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art , ic le 23 of the Tax Law for the Years 1971
through 1975.

DECISION

Peti t ioner,  Frederick Stoffo,  1300 Naragansett  Boulevard, Cranston, Rhode

Isl-and, f i l -ed a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the years 1971

through 1975 (FiLe Nos. 32025 and 32026).

A smal1 claims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two lJor ld Trade Center,  New York'

New York on September 25, 1981 at 9:00 A.M. Pet i t l -oner appeared by Murray

Appleman, Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Angel-o

Scope l l i to ,  Esq.  o f  counse l ) .

ISSUES

I. Whether the perlod of liuritation on assessment of unincorporated

business tax begins to run where an individual reflects potential unincorporated

business income on his personal income tax return.

I I .  Wrether the State Tax Commission is bound by the decision of a New

York City agency determining petitioner not to be subject to its unincorporated

business tax on the basis that he was not an independent contractor.

III. Whether petitioner was an employee of rather than an independent

contractor for Celebri ty Fashion Jewels, Inc. and therefore, his salary and his

override commission are exempt from unincorporated business tax.



-2-

FINDINGS OF FACTS

1. Pet i t ioner t imely f i led New York State resident income tax returns for

the years 1971 through 1975. Pet i t ioner did not f i le New York State unLncorporated

business tax returns for those same years.

2. On January 25, 1980, the Audit  Divis ion issued not ices of def ic iency

for payment of unincorporated business tax (1) for the years 1971 through I974

in the amount of $5,933.64 (whlch included $1,818.37 in penalt ies and interest)

and (2) for the year 1975 in the amount of $2,380.00 (which included $578.53 in

penalt ies and interest) .

3.  For the years in issue, pet i t ioner was an execut ive vice president of

Celebri ty Fashion Jewels, Inc. ( t tCelebri tyt t) .  Celebri ty was in the business of

sel l ing costume jewelry pr inar i ly through home part ies. Pet i t ionerrs dut ies

for Celebri ty ineluded funct ioning as a sales execut iver supervising the design

department, preparing wrLtten materiaL fot the sales catalogue and supervising

photographic sessions for such catalogue.

4. Pet i t ionerrs dut ies, when funct ioning as a sales execut ive, included

recrui t ing and training Celebri tyrs sales representat ives, not ivat ing and

directing sales managers within hl-s group and, when directed by Celebrity'

travel to and conduct sales seminars. Celebrity had an operational plan which

pet i t ioner was required to fol low when recrui t ing sales personnel.  Celebri ty

also provided petitioner with Fashion Show Director and Manager Application

forms which set forth certain requirements and standards the applicants must

meet and agree to before becoming a Celebri ty sales representat ive. Pet i t ioner

rilas not allowed to deviate from these requirements when recrui-ting appllcants.

The president of Celebri ty had the r lght to reject appl icants recrui ted by

pet i t ioner .
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5. Celebri ty paid pet i t ioner a salary plus overr ide commissj-ons. The

commissions were based on the amount of sales from the managers and sales people

within his group. Commissions paid were subst.ant ial ly rnore, for each of the years

in issue, than the salary pet i t ioner received from Celebri ty.

6. Celebri ty provided pet i t ioner with an off ice and secretary at i ts main

off ice located at 93 34th Street,  Brooklyn, New York. Celebri ty also provided

pet i t ioner with health insurance and he was included in the company's pension,

prof i t  sharing and worker 's compensat ion plans.

7. Pet i t ioner was forbidden from represent ing other f i rms or promoting

other l ines of merchandise. He stated that to represent other companies would

cause h is  d ismissa l  f rom Ce lebr i ty .

B .  In  genera l ,  Ce lebr i ty  a l lowed pe t i t ioner  to  se t  h is  da i l y  work  schedu le .

When not travel l ing for Celebri ty,  he was usual ly in the off ice from 10:00 A.M.

to  4 :00  P.M.  Pet i t ioner  was respons ib le  to  the  pres ident  o f  Ce lebr i ty  and

usua l ly  spoke to  h im on a  da i l y  bas is .

9 .  Ce lebr i ty  repor ted  pe t i t ioner 's  sa la ry  fo r  each o f  the  years  in  i ssue on

a Wage and Tax Statement wherein federal and state income tax and FfCA tax were

wi thhe ld .  Ce lebr i ty  repor ted  pe t i t ioner 's  commiss ion  on  Federa l  Form 1099.

Taxes were not withheld from said commissions.

10. Pet i t ioner incurred business expenses for such i tems as promotion,

advert is ing, t ravel,  etc. ,  which were not reimbursed by celebri ty.

11. On September 4, 1975, the New York City Finance Administrat ion issued

pet i t ioner a let ter which stated, based on the facts submitted by pet i t ioner,  that

he was not engaged in the conduct of a business for New York City unincorporated

bus iness  tax  purposes .
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L2. Pet i t ioner contr ibuted to a ret i rement plan (Keogh Plan) for each of the

years 1972 through 1975.

CONCLUSIONS OF LAW

A. That sect ions 722 and 683(c) (1) (a) of  the Tax Law provlde that

unincorporated business tax may be assessed at any time if an unineorporated

business tax return is not filed. There is no provision in the Tax Law whlch

provides for the period of llnitation on assessment of unincorporated business

tax to begin to run where income potentially subJect to such tax is reflected

on a New York State personal- income tax return. Accordingly, since petitioner

did not fil-e unincorporated business tax returns for the years in issue, the

not ices of def ic iency are t inely.

B. That the opinion of the New York City Finance AdrninLstration that

pet i t ionerrs act iv i t ies for Celebri ty did not const i tute the conduct of a

business for New York City unincorporated business tax purposes is not binding

upon New York State. The State Tax Commission may arrive at its own conclusions

based on the facts as determined by an independent audl-t or investigation.

C. That the determination of whether services are performed by an individual-

as an employee or as an independent agent turns upon the degree of direction

and control exercised by the employer over the individual. Matter of Greene v.

G a 1 1 n 4 4 ,  3 9  A . D . 2 d , 2 7 0 ,  a f f  r d  3 3  N . Y . 2 d  7 7 8 .

D. That Celebri ty Fashion Jewels, Inc. exercised suff ic ient direct ion and

control  over pet i t ionerrs act iv i t ies to const i tute an enployee-employer relat ion-

ship within the meaning and intent of section 703(b) of the Tax Law. Petitioner

was obl igated, among other things, to fol low Celebri tyrs operat ional plan for

recruiting sales representatives for the company, to travel at the direction of

Celebrity, to train new sales representativesr to motivate and direct sales managers
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and to supervise the design department of Celebrity. Furthermore, Celebrity

provided petitioner wl-th an office, secretary, company forns and company heal-th

insurancer pension and profit sharing plans. Accordingly, the income earned by

pet i t ioner from his act iv i t ies for Celebri ty dur ing the years in issue is not

subject to the unincorporated business tax.

E. That the pet l t ion is granted and the not ices of def ic iency dated

Febrtary 22, 1980 are cancel led.

DATED: Albany, New York STATE TAX COMMISSION

stP 2 B 1983
PRESIDEI{T




