
STATE 0F NBI{I YORK

STATE TAX COMM]SSION

In the Matter of the Petition
o f

Evelyn Stoffo

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of UnincorporaLed
Business Tax under Article 23 af. the Tax law for
the Years 1977 - 7975.

State of New York
County of Albany

Connie Hage1und, being duly sworn, deposes and says that she is an
employee of the State Tax Comrnission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
cerl i f ied mail upon Evelyn Stoffo, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addresied
as fo l lows:

Evelyn Stoffo
23 Rice Ave.
Staten Is land,  NY 10314

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United Sfates Postal Service within the State of New York.

AI'TIDAVIT OF YAITING

that the said addressee is the petit ioner
forth on said wrapper is the last knor*n address

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
28th day of Septemher, 1983.

AUTIIORTESD fO }SUINI
OAIHS PLnSUAIIT f0 TAX 1^[t
sEcfroN 174



STATB OF NEI{I YORK

STATB TAX COMMISSION

In the llatter of the Petition
o f

Evelyn Stoffo

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of. the Tax law for
the Years 1971 - 1975.

AI'FIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
eqployee of the State Tax Commission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
certified mail upon Murray Appleman the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Murray Appleman
225 Broadwav
New York, lti toOOl

and by deposit ing 6ame enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says fhat the said addressee is the representative
of the petit . ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of Septernber, 1983.

AUTHONIASD TO trDMINISTER
0rfH$ Fungffiltt I0 fAX LAty
sEClroN 1?{



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Sept .ember 28,  1983

Evelyn Stoffo
23 Rice Ave.
Staten Is1and,  NY 10314

Dear Ms.  Stof fo :

Please take notice of the Decision of the State Tax Comrnission enclosed
herer,r i th.

You have now exhausted your right of review aL the administrative
Pursuant to section(s) 690 & 722 of the Tax law, any proceeding in
review an adverse decision by the State Tax Commission can only be
under Art icle 78 of the Civi l  Practice Law and Rules, and must be
the Supreme CourL of the State of New York, Albany County, within
the date of this notice.

Inquir ies concerning the computat. ion of tax due or refund al lowed
wi th th is  dec is ion mav be addressed t .o :

Ievel .
court to
insti tuted

commenced in
4 months from

in accordance

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building /19 State Campus
Albany, New York 12227
Phone if  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Plurray Appleman
225 Broadway
New York,  M 10007
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EVELYN STOFFO

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the years 1971
through L975.

DECISION

Peti t ioner,  Evelyn Stoffo,  23 Rice Avenue, Staten Island, New York 10314,

f i led a pet i t ion for a redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Arttcle 23 of the Tax Law for the years 1971 through

1975 (Fi le Nos. 2992L and 29922).

A Surall Claims hearing was held before WiLliam Valcarcel, Hearing Officer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York'

New York on September 25, 1981 at 9:00 A.M. Pet i t ioner appeared by Murray

Appleman, Esq. The Audit Division appeared by Ralph Vecchio, Esq. (Angelo

S c o p p e l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether the period of liuritation on assessment of unincorporated

business tax begins to run where an individual reflects potential unincorporated

business income on her personal income tax return.

II. Whether the State Tax Connission is bound by the decision of a New

York City agency determining petitloner not to be subject to its unincorporated

business tax on the basis that she hTas not an independent contractor.

III. Whether petitioner was an enployee of rather than an independent

contractor for Cel-ebri ty Fashion Jewels, Inc. and therefore, her salary and

override courmission are exempt from unincorporated buslness tax.
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FINDINGS OF FACTS

1. Petitioner timely fil-ed New York State income tax returns for the

years 1971 through 1975. Pet i t ioner did not f i le New York State unincorporated

business tax returns for those same years.

2. 0n February 22, 1980, the Audit  Divis ion issued not ices of def ic iency

for payment of unincorporated business tax (1) for the years 1971 through 1974

in the amount of $5,398.04 (which incLuded $I,667.94 in penalt les and lnterest)

and (2) for the year L975 in the amount of $2,400.26 (which incl-uded $592.35 in

penalt ies and interest) .

3.  For the years in issue, pet i t ioner r^ras zone vice president of Ce1-ebri ty

Fashion Jewels, Inc. (rrCelebri tyt t) .  Celebri ty was in the business of sel l ing

costume jewelry pr imari ly through home part ies. Celebri tyrs sales representat ives

\^rere required to locate individuals willing to give a Jewelry party in their

home. The sales people would present Celebri tyts merchandise at these part ies.

4. Pet i t ionerts dut ies, as zone vice-president,  included recrui t ing and

training Cel-ebri tyrs sales representat ives, motivat ing and direct ing sales

managers within her group and, when directed by Celebrity, travel to and

conduct sales seminars. Celebrity had an operational- p1-an which petitioner riras

required to follow when recruiting sal-es personnel. Celebrity also provlded

petitioner with Fashion Show Director and Manager Application forms which set

forth certain requirements and standards the appLicants must meet and agree to

before becoming a Celebri ty sales representat ive. Pet i t ioner was not al lowed

to deviate from these requirements when recruiting applLcants. The president

of Celebri ty had the r ight to reject appl icants recrui ted by pet i t ioner.

5. Celebri ty paid pet i t . ioner a salary plus overr ide consrissions. The

connissions were based on the amount of sales fron the managers and sales
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people within her group. Commissions paid were substantially more, for each

of the years in issue, than the salary pet i t ioner received from Celebri ty.

6. Celebri ty provided pet i t ioner with an off ice and secretary at i ts main

off ice located at 93 34th Street,  Brooklyn, New York. She also maintained an

off ice at her home. Celebri ty also provided pet i t ioner with health insurance

and she was included ln the companyts pension, profit sharing and workerfs

compensat ion plans.

7. Petitioner was forbidden from representing other firns or pronot.ing

other l ines of merchandise. She stated that to represent other companies wouLd

cause her dismissal f rom Celebri ty.

B. In general ,  Celebri ty al lowed pet i t ioner to set her dai l -y work schedul-e.

She stated that her supervisor,  the president of Celebri ty,  was "results-or i .entedrr.

She was required, however, whil-e traveling for Cel-ebrlty or working in the

f ield to report  to the president at the Brooklyn Off ice once or twice a week

either by telephone or in person. Pet i t ioner was also required to f l l -e a

weekly report  on the progress of her act iv i t ies to the president.

9. Celebri ty reported pet i t ionerrs salary for each of the years in issue

on a Wage and Tax Statement wherein federal and state income taxes and FICA tax

were withheld. Celebri ty reported pet i t ionerrs comml-ssions on Federal  For:ur

1099. Taxes were not withheld frorn said cornmissions.

10. Pet i t ioner incurred business expenses for such i tems as promotion'

advert is ing, t ravel,  etc. ,  which were not reimbursed by Celebri ty.

11. 0n September 4, 1975, the New York City FLnance Adninistrat ion issued

petitioner a l-etter whieh stated, based on the facts submitted by petitioner,

that she was not engaged in the conduct of a business for New York Clty unincorporated

business tax purposes.
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12. Petitloner contributed t,o a retirement plan (Keogh Plan) for each of

the years 1972 through 1975.

CONCLUSIONS OF LAW

A. That sectLons 722 and 683(c) (1) (a) of  the Tax Law provide that

unincorporated business tax may be assessed at any time if an unincorporated

business tax return is not filed. There is no provision in the Tax Law which

provides for the period of l-imitation on assessment of unincorporated business

tax to begin to run where income potentially subject to such tax is refl-ected

on a New York State personal- income tax return. Accordingly, since petitioner

did not f i le unlncorporated business tax returns for the years in issue, the

not ices of def ic iency are t imely.

B. That the opinion of the New York City Finance Administration that

pet i t ionerrs act iv i t ies for Celebri ty did not const i tute the conduct of a

buslness for New York City unincorporated business tax purposes is not binding

upon New York State. The State Tax Cornnission nay arrive at its own conclusions

based on the facts as determined by an independent audit or lnvestigation.

C. That the determination of whether services are performed by an individual

as an eurployee or as an independent agent turns upon the degree of direction

and control exercised by the ernployer over the individual. Matter of Greene v.

G a l l m a n ,  3 9  A . D . 2 d  2 7 0 ,  a f f ' d  3 3  N . Y . 2 d  7 7 8 .

D. That Celebri ty Fashion Jewels, Inc. exercLsed suff ic ient directLon and

control  over pet i t ionerrs act iv i t ies to const i tute an employee-employer relat ionship

within the meaning and intent of section 703(b) of the Tax Law. Petltloner was

obl igated, among other things, to fol low Celebrl tyrs operat ional plan for

recrui t ing sales representat ives for the company, to travel at  the direct ion of

Cel"ebrity, to train new sales representatives, to motivate and direct sales managers
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and to submit a weekly report on her activities to her supervisor. Furthermore,

Celebri ty provided pet i t ioner with an off ice, secretary, company forms and

company health insurance, pension and profit sharing pl-ans. Accordingly' the

income earned by petitioner from her activities for celebrity during the years

in issue is not subject to the unincorporated buslness tax.

E. That the petition is granted and the notices of deficl-ency dated

February 22, 1980 are cancel led.

DATED: Al-bany, New York STATE TAX COMMISSION

sEP 2 S 1983


