
STATE OF NEW YORK

STATE TAX CO]"IMISSION

In the Matter of the Pet i t ion

Sisto Rotondi & Sons Associates
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Artictre 23 of the Tax law for
the Years 1971 & L972.

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the wi lhin not ice of Decision by
cert i f ie i l  mai l  upon Sisto Rotondi & Sons Associates, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Sisto Rotondi & Sons Associates
975 Jericho Tpke.
Smithtown, NY 11787

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cuitody of
the United States Postal  Service within the State of New York.

fo
&

That deponent further says
herein and that the address set
of the pet i t ioner.

Sr,rorn to before me Lhis
10th day of November, 1983.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COHMISSION

o f
Sisto Rotondi & Sons Associates

AFFIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  1971 & 7972.

State of New York
County of Albany

_ connie Hagelund, being dury sworn, deposes and says that she is an
employee of the State Tax Commiision, over- 18 years of age, and that on the
10th day of Novemberr- 1983, she served the within not ice of Decision by
certified nail upon Norman Greenberg the representative of the pet.itioner in
the within proceeding, by enclosing a true iopy thereof in a se-curely sealed
postpaid wrapper addressed as fol lows:

Norman Greenberg
i 1 0  E .  5 9 r h  S r .
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or of_f ic ial  depository) undei the exclusive care and cui iody of
the united states Postal  service within the state of New york.

-  -  That deponent- further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wiapp"r is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
10th day of November, 1983.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Sisto Rotondi & Sons Associates
975 Jericho Tpke.
Smithtown, NY 11787

Gentlernen:

Please take notice of the Decision of the State Tax Counnission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 690 & 722 of the Tax f,aw, any proceeding in court to
revi.ew an adverse decision by the $tate Tax Commission can only be instituted
under Article 78 of Lhe Civil Practice law and Rules, and must be cormenced in
the Supreme Court of the State of New York, Albany County, within 4 rnonths from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NY$ Dept.. Taxation and Finance
Law Bureau - f,itigation Unit
Building il9 State Campus
Albany, New York 12227
Phone ll (518) 457-207A

Very truly yours,

STATE TAX COM}IISSION

Petit ioner' s Representative
Norman Greenberg
110  E .  59 th  S r .
New York, NY 10022
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

SISTO ROTONDI & SONS ASSOCIATES

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1971
and 1972.

DECISION

Peti t ioner,  Sisto R6tondi & Sons Associates, 975 Jericho Turnpike, Smithtown,

New York LL787, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of uni.ncorporated business tax under Article 23 of the Tax Law for the

years  1971 and 1972 (F i1e  No.  31647) .

A small claims hearing was held before James Hoefet, Hearing Offieer, at

the offlces of the State Tax rCormrlssi-on, Two World Trade Center, New York' New

York, on Decembet 7, 1982 at 2245 P.M. with al l  br iefs to be submitted by

Aprl1- 7,  1983. Pet i t ioner appeared by Norrnan Greenberg, P.A. The Audit

Dlvis ion appeared by Paul B. l3oburn, Esq. (Alexander tr ' le iss, Esq.,  of  counsel-) .

tr' lhether petitioner is sulbject to unincorporated busLness tax on miscellaneous

income and management fees.

FINDINGS OF FACT

l.  Pet i t ioner,  Sisto RolEondi & Sons Associates (hereinafter ' rpet i t ion€tt t) ,

fi led New York State Partnershi.p Returns for 1971 and L972 on which it l-isted

real estate as its kind of business. The partnership dld not conplete the

total income and deductions portlon of Schedule U-A on Page 4 nor did it

eomplete the trUnincorporated llusLness Tax and Paymerttsrr section of Schedule U-D
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on Page 1. Both these sect ions had wri . t ten in the words t tNot Subject".  The

income section of the partnership returns showed rental income and other incone

which hras comprised of miscel.laneous income and management fees.

2. On March 19, 1976, the Audit Division lssued a Statement of Audit

Changes to petitioner proposi.ng unincorporated buslness tax due of $1,723.37,

penalt ies, pursuant to sect io,n 685(a) (1) and (a) (2) of .  the Tax Law, and interest.

Said statement was issued on the ground that income from management fees was

subject to unincorporated business tax. On YIay 23, L977, a Not lce of Def ic iency

was issuedr but no petition rdas filed wlthin the 90 day perlod prescribed by

seetion 689 of the Tax Law. The Audlt Divislon issued a separate I'Notice and

Demand for Payment of Income Tax Duerr on March 30, L978 for each of 1971 and

L972. Petitioner paid the unincorporated business tax shown due on each notice

in September of 1979 and during the same month fiLed a Clain for Refund on Form

IT-113X fo r  $1 ,723.37 .  On Februaty  25 ,  1980,  the  Aud l t  D iv is ion  d lsa l lowed '  in

ful l ,  pet i t , ionerts claim for refund.

3. Petitioner was comprised of four brothers: Paul-, Mlchael-, Louis and

Richard Rotondi. Members of the Rotondi fanily entered lnto an oral agreement;

pursuant to that agreement Paul and Michael were to supervlse and oversee the

business activities of all fanily real estate properties owned by thetr father

Sisto Rotondi, who is now decreased. Their nother consented to said agreement

slnce both Paul and Michael- resi-ded ln Long Island where the partnership was

located. Although Louis and Rl-chard Rotondi had an orf,nershlp interest in the

partnership' they were not, active in its business affalrs.

4. For 1971, pet i t ioner reported net income from rents of $4,234.40 and

for L972, a net l -oss of $27,873.96. The gross rental  income was derived from a

shopping center located in Co:mmack, Long Island, New York. The partnership
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returns fll-ed also indicate income received from miscellaneous income

management fees whlch petitioner claims were erroneously deposited ln

partnership checking account.

5. Paul- Rotondi, one of two partners designated to oversee all real

estate properttes, asserted that petitioner was not a management company, that

petltloner's sole activity wa.s the ownership of a shopping center' that the

fees should have been paid di.rectl-y to him and his brother Michael and not put

lnto the partnership account, and that the accountant who prepared the partnership

returns for L97L and 1972 ina.dvertently prepared the tax reports indicatLng

management fee increments as deposlts fron the cash receipts book. Paul Rotondi

testifled that said tax reports were not available since he does not hold

records that long.

6. Paul Rotondi and Michael Rotondi collected rents on behalf of the

partnership from tenants of the shopping center. They were also in charge of

apartments, unlmproved vacant. 1and, and all real estate in which the fanily had

an ownership interest as well. as rectifying the probJ-ems associated with these

propert ies. Pet i t ionerrs rep,rgsentat ive, Mr. Greenberg, stated that the only

income producing property ownied by petitioner rdas the shopping center and that

management fees paid to Paul- and MichaeL nere not additional- income to the

partnership. Neither Mr. Grerenberg nor Paul or Michael- Rotondl could explain

the nature of the miscellaneorus income.

7. In 1971, the shoppinLg center '  approximately 48r500 square feet,  had

nine tenants, all of whom had written leases wlth petltioner. Paul and Michael

Rotondi took care of the rentaL and lease negotlations on behal-f of the partner-

ship for which they received no compensation. There lrere no written agreements

between the partnership and i.ts member partners as to salarles or comPensation.

and

the
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8. Paul Rotondi asserterd that the management fee was money advanced to

him and his brother f or the time spent on behal-f of f anily or^med properties.

They considered this compensation as an advance against thei-r capital accounts.

9. Separate fanily partnerships were formed for each apartment property

owned by the Rotondi family. Both Paul- and Michael Rotondi, as partners,

received a distr lbut ive sharer from each partnership. These partnerships,

including the shopping center, were located within the geographical area of

thelr residences. Each of the two apartment complexes located in Bayshore,

Long Island had a superintendlent and helper. The tenants in each complex would

go to thej-r respective rental. office and leave their rental checks with the

superintendent. Paul and Miehael Rotondi would then pick up the checks.

10. Paul and Michael Rot,ondi were not involved with any properties outside

the family propert ies.

11. The management fee shortm on pet i t ionerrs return for 1971 was paid to

Paul and Michael Rotondi by Sisto Rotondi and Sons Associates and by the

partnerships mentioned in Finrding of Fact "9", gljgL. These amounts were

deposited in petitioner's che,cking accountl 
"rrd 

allegedly withdrawn at a later

date and deposited in their personal accounts. Louis Rotondi and Richard

Rotondi did not share in the management fees since they performed no service in

respect thereto.

12. The amounts received by Paul & Michael Rotondi were not part of any

written agreement or based on. any percentages.

13. Federal  t tschedule M-Reconci l - iat ion of Partnerfs Capital  Accountsf '

showed the following capital balances for 1971 and 19722

1 
tt shouJ-d be noted that in 1976, Paul and Michael Rotondi ceased depositing

their  checks ln the partnershiprs checklng account.



Partner

Paul Rotondi
Michael Rotondi
Louis Rotondi
Richard Rotondi

Tota ls

Paul Rotondl-
Michael Rotondi
Louis Rotondi
Richard Rotondi

Totals

Capital Account
Beginning of Year

(  14 ,  758 .  65 )
(  14 ,  758 .65 )
(  7 ,458 .65 )
(  4 ,45 t . i r t )
f f i6

( r2 ,o55.2 .5)
(r2,055.1t5)
(  2 ,255,2 .5)

3 ,876 .62
@5

Withdrawals
and Dlstr ibut ions

Capital Account
at End of Year

-5-

r97 |

0rdinary
Income

33 ,  313 .

I972

8 ,  328 .
8 ,  328 .
8  ,  328 .
8 ,328 .

9

4
4
4
3
)

5 ,625 .00
5 ,625 .00
3 ,  125 .00

14 ,  375  .  00

( r2 ,055.25)
(r2,055.25)
(  2,255.25)

3  ,87  6  .62
@

( 13 ,376 .63 )
( t3 ,37  6  .62 )
(  3 ,576 .62 )

2 .555 .25
ffi

0
0
0
9

2&3- Ihe alnounts shovm as;
shoul-d have been reported on
incone tax returns.

ordinary income/loss
the partners I federal

represent the anounts which
and New York State personal

(  1 ,321 .38)
(  I ,32L .37)
(  r ,32L .37)

CONCLUSIONS OF LAW

A. That pet i t ioner,  Si-e;to Rotondi and Sons Associates, fai led to sustain

i ts burden of proof imposed try sect ion 689(e) of the Tax Law to show that

amounts reported for miscel-l-aneous income and management fees did not constitute

partnership unincorporated business gross income. The contention made by Paul

and Michael Rotondi that monj;es paid to them were erroneously deposlted into

pet l t ionerrs checking account is without meri t  s ince no books, records or other

documentary evidence were sutmltted to show the actual withdrawal of these

funds fron the partnership dtrring 1971 and 1972, or that the \^tithdrawal and

distributions, as shor^m f-n Schedul-e M of the Federal Partnership Return, were

other than salary payments or withdrawal- of capital invested. Furthermore'

neither petitioner nor Paul- or Michael Rotondi submitted evidence to show that

the individual partners of Sj-sto Rotondi and Sons Associates reported an anount

on their federal and state pclrsonal income tax returns which was other than

that shown as ordinary income/1oss in Federal Schedule M (see Finding of Fact
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rrl3rr). Theref ore, miscellaneious income and management f ee income was

reported as income subject, to unincorporated business tax.

B.  That  both the pet i t j lon and c la im for  refund of  Sis to Rotondi

properly

and Sons

Associates are denied.

DATED: Albany, New York

N()V 1U I9B3
STATE TAX COMMISSION


