
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Monroe Seifer

for Redeterminat. ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1974 -  7976.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
30 th  day  o f  September ,  1983.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said rdrapper is the last known address

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
30th day of September, 1983, she served the within not ice of Decision by
cert i f ied mai l  upon Monroe Seifer,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Monroe Seifer
8 0  B l s t  S t . .
Brooklyn, NY 17209

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.
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STATB OF NEW YORK

STATE TAX COI'TMISSION

fn the Matter of the Pet i t ion
o f

Monroe Seifer

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 1974 - 1976.

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
30th day of September, 1983, she served the within not ice of Decision by
cert i f ied rnai l  upon Robert  R. lewis the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Robert  R. Lewis
230 Park Avenue
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lusive cure and cui lody of
the United States Postal  Service wi lhin the Stat.e of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
30 th  day  o f  September ,  1983.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 30,  1983

Monroe Seifer
80  81s t  S t .
Brooklyn, NY 17209

D e a r  M r .  S e i f e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 722 of Lhe Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /f9 State Campus
Albany, New York L2227
Phone l/ (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner ts  Representa t ive
Robert R. Lewis
234 Park Avenue
New York, NY 10017
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MONROE SEIFER

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1974
through I976.

DECISION

Peti t ioner,  Monroe Seifer,  80 81st Street,  Brooklyn, New York 17209' f i led

a petition for redetermination of a deficleney or fot refund of unincorporated

business tax under Article 23 of the Tax Law for the years 1974 through 1976

(Fi le No. 29910).

A formal hearing was held before Frank W. Barr ie,  Hearing Off lcer '  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on Apri l  19, 1983 at 2:45 P.NI.  Pet i t ioner appeared by Robert  R. Lewis'

Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. (Wll1- ian Fox, Esq. '  of

counse l ) .

ISSUES

I. Whether pet i t ionerrs servlces as a motel  manager during 1976 const i tuted

the carrying on of an unincorporated business on the basis that he perforned

such services as an independent contractor rather than as an employee.

I I .  Whether pet i t ioner may al locate a port ion of his unincorporated

business income outside New York (assuming that he was carrylng on an unincor-

pora ted  bus iness) .

III. I,Ihether petitioner may exelude from his unincorporated buslness income

for each of the three years at issue certain capltal gains from the sale of
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interests in various motels (assuml-ng that he was carrying on an unincorporated

bus iness) .

FINDINGS OF FACT

1. On Januarl  L6, 1980, the Audit  Divls ion issued a Statement of Audit

Changes against pet i t ioner a1-Leging unincorporated business tax due of $3'524.34

p lus  in te res t ,  $3 ,545.78  p l -us  in te res t  and $8 ,47 I .51  p l -us  in te res t  fo r  the

1974, 1975 and 1976 tax years, respect ively.  Penalt ies under Tax Law $685(a)(f)

and (a) (2) and S685(c) were imposed on the alleged tax due for each year at

issue, and a penal- ty under Tax Law S685(b) was also inposed rfon the 1976

additional tax due based on Federal audit changes." The Audit Division ptooia"a

the following expl-anation:

ttThe incorne from your actlvities in real estate management is
subject to the unincorporated business tax based on the State Tax
Comrnission deci.sion of April 30, L976 and Appel-late Division decision
o f  J u n e  3 0 ,  L 9 7 7 . t l

The alleged deficiencies were calculated as follows:

1974 1975

Net income before salary credit
Less: al lowance for services
Balance
Less: exemption
Taxable income

$74 ,078 .  87
5 ,000 .00

$6-to'7s-F
5, 000. 0o

SZ;o7B:E'7

$7  4  ,468 .7  3
5 ,000 .00

@
5 ,  000 .  00

r976

$164 ,027  .43
5 ,000 .  00

5 ,000 .  00
ffi

Unincorpora ted  bus iness  tax  due $  3 ,524.34  $  3 ,545.78  $  8 '47L.5L

2. 0n January 30, 1980, the Audit  Divis i .on issued a Not ice of Def ic iency

against pet i t ioner al leging tax def ieiencies of $15,541.63 plus penalty and

interest for the tax years at issue. A copy of the Statement of Audit Changes

described in Finding of Fact t '1",  
Eg3I3, was attached to the Not ice of Def ic iency.

3. The Audit  Divis ion calculated pet i t ionerts unincorporated business

income for L974, 7975 and L976 as fol lows:



used in unincorporated business 2r58I.52
Federal Audit Adjustment

!,lages /Management Fees
Other Income
Gains from the sale of property

Business Expenses

Unincorporated Business Income
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r97 4 L975

$  6 ,000 .00  $21 ,400 .00
60 ,  3  15 .88

6 ,672 .85

80 ,077 .35

(14 ,580 .00 )  ( 13 ,920 .00 )  ( 14 ,020 .00 )

$74 ,078 .87  $74 ,468 .73  $164 ,027 .$ l

r97 6

$97 ,027.43
5 ,0oo.  00

5 ,  000. 0o

r976

$ 70,  203.92
2 ,875 .L6

30 ,568 .  35
7 ,400 .00

4. The Audit Division reduced the alleged total deficiency for the three

years  a t  i ssue f ron  $15,541.63  to  $11,856.63  as  the  resu l t  o f  a  mathemat ica l

error in its determinatlon of unincorporated business income for 1976 as

described in Finding of Fact "3t ' ,  SpE. The Audit  Divis ion reduced pet i t ionerts

1976 unincorporated business income to $97,027.43. The revised 1976 def ic iency

alleged by the Audit Division was cal-culated as follows:

Net j.ncome before salary credit
Less: al lowance for services
Balance
Less: exemption
Taxable business Lncome

Unincorporated business tax due $  4 ,786 .51

5. Pet i t ioner conceded his l iabi l i ty for unincorporated business tax for

the 1974 and 1975 tax years except to the extent of whether certaln capital

gains were properly included in his unincorporated business'income for sueh

years. The Audit Division recommended that penalties be waived for 7974 and

t 9 7 5 .

6. Pet i t ioner argued that personal long-term capital  gains of $2,58I.52,

$6,672.85 and $30,568.35 were improperly included in his L974, 1975 and L976

unincorporated business income, respecttvely. The L974 capital gal-ns resulted

Mathenatical error as noted in Flnding of  Fact  "4r t ,  in f ra.
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from the installnent sales of (1) stock l-n the Hawthorne Circle Hotel, Inc.

which was sold in 1961 and on which pet i t ioner col lected $2,072.17 in 1974 of

which 87.L6 percent was taxable, and (2) a leasehol-d in the Motel In The Sky,

Inc. which was sold l -n 1960 and on which pet i t ioner col lected $775.42 tn 1974

of which 100 percent was taxabl-e. The 1975 capital gains resulted from the

instal l -ment sales of (1) stock in the Hawthorne Circle Hotel ,  Inc. which was

soLd in  1961 and on  wh ich  pe t i t ioner  co l lec ted  $2 ,156.39  in  1974 o f  wh ich  87 .16

percent was taxable, (2) a leasehold in the Motel In The Sky, Inc. which was

soLd in 1960 and on which pet i t ioner col lected $3,028.38 in 1975 of which 100

percent was taxable and (3) stock in the Hotel  Wolcott ,  Inc. which was sold in

1975 and on which pet l t ioner col lected $1,825.00 in 1975 of which 96.7I percent

was taxable. The 1976 eapital  gains resulted from the instal lment sales of (1)

stock in the Hawthorne Circle Hotel, Inc. which was sold in 1961 and on which

pet i t ioner col lected $2 1244.12 in 1975 of which 87.16 percent rrras taxable, Q>

a leasehold in the Motel In The Sky, Inc. which was sold in 1950 and on which

pet i t ioner col lected $1,253.20 in I976 of which 100 percent was taxable and (3)

stock in the Hotel Gregorian Corp. which was sold in 1976 and on which petitioner

col lected $28,59I.47 Ln L976 of.  whlch 95,69 percent was taxable.

7. The Audit Division included income from expired call options of

$1 ,625.00  in  i t s  computa t ion  o f  pe t l t ioner rs  1976 un incorpora ted  bus tness

income as noted in Finding of Fact "4tt, lgplg.

8. Pet i t ioner was an off icer and minori ty stockholder in six motels:

Holiday Inns located in Denver, Colorado; Chapel Hil-l, North Caroli-na; Plai.nvlew,

New York; 57th Street, Manhattan, New York; Yonkers, New York; and Newburgh'

New York. These motels were owned by separate and dist inct corporat ions'  al l

of  which held Hol iday Inn franchises. Pet i t ioner test i f ied that his dut ies as

chief operat ing off icer for each of these motels were t ' to supervise the operat ion
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of the mote1, to retain, hire managers for the operations both in the rooms and

the food and beverage, to set up the daily operating policies insofar as the

daily routines of the business were concerned, to administer the activlties

relating to the sales and the marketing of the Holiday Inn and all matters

overal l  pertalning to the direct ion of the operat ion.r l

9. Petitioner attached to his 1976 New York personal income tax return

Wage and Tax Statements which show his rrwages, tlps and other compensationtt and

taxes withheld by the six motels noted in Finding of Fact "8", -9gg, as

fo l lows:

Wagesl tips & Federal income State income
other compensation tax g:.thheld tax withheld

New York Motel  Enterpr ises, Inc. $ 3,100.00 None None
(57th St. ,  Manhattan, New York,

Holiday Inn)

P la inv iew Enterpr l -ses  $  9 ,000.00  $1 ,099.18  $375.00
(Plainview, N.Y.,  Hol iday Inn)

Sy fus  Leas l "ng  Corp .  $  3 ,230.00  *2  $163.00
(Newburgh, N.Y.,  Hol iday Inn)

Mote l  In  The Sky ,  rnc .  $17,223.02  *3  $861.16
(Yonkers, N.Y.,  Hol iday Inn)

Chapel Hi l - l  Motel  Enterpr ises, Inc. $ 6,250.90 None No North Carol lna
(Chapel Hil-l-, North Carolina, tax withheld

Holiday Inn)

Denver Motel  Enterpr ises, rnc. $311400.00 Norr"4 No Colorado
(Denver, Colorado, Holiday Inn) tax withheld

2 
A N.r York Forur IT.-2I02, rather than a United States Forn W-2' rdas fil-ed

by petitioner. Therefore, no information is available concerning whether
Federal income tax was withheld.

3 rura.
tL- 

Although petitioner testified that Federal income tax was withheld from
his compensat ion by Denver Motel  Enterpr ises, Inc.r  the W-2 form attached to
hls tax return showed that no Federal lncome tax was r^tl-thheld.
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10. Pet i t ioner test i f ied that the services he performed for each of the

six motels {das directed and supervised by the board of directors of the respect ive

motel. However, he conceded that he did not report to any supervisor on a

day-to-day basis.  I t  also appears that pet i t ioner general ly planned his own

schedule and act iv i t ies. Furthermore, pet i t ioner test i f ied that his compensat ion

was determined trby the services that I purvey". He did not show any relationship

betr+reen the time devoted to each corporation and the compensation received from

e a c h .

11. When pet i t ioner vis i ted the motels outside New York State, he was

provided with an office for his use which he jointly shared with the manager of

the motel  operat ion.

12. 0n his 1976 United States personal income tax return, pet i t ioner

claimed as an adjustment to income a payment to an individual retirement

arrangement of $1r500.00.5 Apparent ly,  pet i t ioner did not receive pensi.on

benef i ts from any of the motel  corporat ions. Nor did he offer any proof that

he received health or vacat ion benef i ts from such corporat ions.

13. Pet i t ioner claimed on his 1976 Federal  income Lax return that he

incurred $14r020.00 in employee busi-ness expenses which were not reimbursed by

Lhe motels during 7976. The Internal Revenue Service disal lor+red $7r400.00 of

pet i t ioner 's claimed business expenses. The negl igence penalty was imposed by

the Audit Division under Tax Law $685(b) on the L976 additional tax due resulting

from this Federal  audit  change. Pet i t ioner test i f ied that the disal lowed

employee business expenses arose t t(b)ecause f  didn' t  foI low my accountant 's

a d v i c e . . . t t .

J  Ur rd" r  I .R .C.  $219,  as  e f fec t i ve  dur ing  1976,  th is
permitted if an individual was an act.ive participant i_n
plan provided by an employer.

adjustment was not
a qualified retirenent
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CONCLUSIONS OF LAW

A. That rr(t)tre distinction between an empLoyee and an independent contractor

has been said to be the difference bet\ireen one who undertakes to achieve an

agreed result and to accept the directions of his enployer as to the manner in

which the result shall be accomplished, and one who agrees to achieve a certatn

result but is not subject to the orders of the employer as to the means which

a r e  u s e d . "  M a t t e r  o f  M o r t o n ,  2 8 4  N . Y .  1 6 7 ,  L 7 2 .

B. That pet i t ioner has fai led to sustain his burden of proof,  required by

Tax Law $689(e),  as incorporated into Tax Law 5722, to show that the degree of

direct, ion and control  exercised by the boards of directors of the six motel

corporations over his actj-vities was sufficient for the existence of a bona

fide empl-oyer-employee relationship. Rather, petitioner planned his own

schedule and had a great deal of  discret ion concerning his act iv i t ies. In

addition, only one wage and tax statement shows that Federal lncome tax \ilas

withhel-d from his compensation, and, in particular, the t\iro out-of-state motel

corporations did not withhold eLther Federal income tax or North Carolina or

Colorado state income taxes, respect ively.  Furthermore, pet i t ioner apparent ly

did not receive any fr inge benef i ts such as pensions, health or vacat ion

benefits from any of the motel corporations, and he took substantial miscellaneous

business deductions on his federal- income tax return. Therefore, it is reasonable

to conclude that pet i t ionerrs services as a motel  manager during 1976 were not

provided as an employee but rather constituted the carrying on of an unincorpor-

ated business as an independent contractor.  Matter of  Monroe Seifer v.  Statg

Tax Commiss ion ,  58  A.D.2d 726 (L977) ,
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C. That petitioner did not maintain any regular place of business outside

New York which would pernit hin to allocate earnings within and without New

York under Tax Law 5707(a).

D. That the Audit  Divis ion incorrect ly lncluded the gains from petLt ionerrs

sale of stock and a leasehold as described in Finding of Fact tt6t', 
ESIE, iD

his unincorporated business income. There is nothing in the record to show

that the stock and leasehol-d were property enployed in the conduct of petitlonerts

uni-ncorporated motel management business within the meaning and intent of Tax

L a w  $ 7 0 5 ( a ) .

E. That the Audit Division improperly included personal investment income

from expired cal l  opt ions of $1,625.00 in pet i t ionexts 1976 unincorporated

business income as described in Finding of Fact tt7tt, 
-W..

F. That penalt ies under Tax Law $685(a) ( l )  and (a) (2) are cancel l -ed for

the years at issue. However, there is no basis to waive the penalties under

Tax Law $685(c),  and the penalty imposed under S685(b) on the 1976 addit ional

tax due based on the Federal audit change descrlbed in Finding of Fact ttl3tt,

-ggPE., is also sustained.

G. That the petition of Monroe Seifer is granted to the extent noted in

Conclusions of Lanr "D", "E" and rrFrr,  but in al l -  other respects is denied.

DATED: Albany, New York STATE TAX COMMISSION

sEP 3 0 1983
G-o&-*ev-fuC€,u*
PRESIDENT


