
STATE OF $EW YORK

STATE TAX COI'IMISSION

the Matter of the
of

tition

Philip Schnitzer

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of ilnincorpor&ted
Business Tax under Art^icle 23 of the Tax Law
for the Year 1974.

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
o-f tle Department of Taxation and Financel over 18 y."r" of age, and that on
the-6th day of May, 1983' he served the within notice of Decii ion by cert i f ied
mail upon Philip schnitzer, the petitioner in the within proceeding, by
enclosing a true copy thereof ir a securely sealed postpaid wrapper addressed
as fol lor*s:

Philip Schnirzer
41 Voorhis Ave.
Rockvil le Center, Ny 11520

?11 ly depositing same enclosed in a postpaid properly addressed wrapper in a(post' office or official depository) under the exclusive care and cuilody of
the united states Postal seivice within the state of New york.

_ That deponent further says that the said
herein and that the address set forth on said
of the petit ioner.

addressee is the petit ioner
wrapper is the last known address

Sworn to before me this
6 th  day  o f  Hay ,  1983.

AUfH0RTUED r0 anmiNrsrrng*IIg-PUEnsuA"r{r to iffi frlysEcuoN r?4



STATE OT NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet:ition
of

Philip $chnitzer

for Redetennination of a Deficiency or a Revisiou
of a Determination or a Refund of Ulrincorporated
Business Tax under Article 23 of thr: Tax Law
for the Year 1.974.

State of New York
County of Albany

David Parchuck, being duly swo:rn, deposes
of the Departnent of Taxation and F:lnance, over
the 6th day of May, L983, he served the within
mail upon Bernard Lovett the representative of
proceeding, by enclosing a true coplr thereof in
wrapper addressed as fol lows:

Bernard Lovett
lovett, Baron & Beit ler
225 W. 57rh Sr.
New York, NY 10019

and sa
18 yea

not ice
the pe
a secu

AFtr'IDAVIT Otr' MAIIING

that he is an employee
of age, and that on

f  Decision by cert i f ied
itioner ia the within

ly sealed postpaid

and by depositing same enclosed in a postpaid properly
(post off ice or off iqial depository.) under the exclusi
the United States Postal Service within the State of N

addressed
e care and

wrapper an a
custody of

That deponent further says thai: the said addresse
of the pet,itioner herein and that tlre address set fo
last known address of the representative of the petiti x .

York.

is the representative
on said wrapper is the

Sworn to before me this
6th day of May, 1983.

AUTHONIZED TO
o$rHs nnsuA$I 10
sEcuolr 174
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TAX LAW



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORR 12227

May 6,  1983

Phil ip Schnitzer
4L Voorhis Ave.
Rockvil le Center, NY 11570

Dear Mr. Schnitzer:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to section(s) IZZ of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the $tate of New
date  o f  th is  no t ice .

of review at the administrative leveI.
Tax Law, any proceeding in court to revi.ew an
Conmission can only be instituted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Las Bureau - tritigation Unit
Albany, New York 12227
Phone /l (518) t+57'2070

Very truly yours,

STATE TAX COI1UISSION

Petitioner I s Representative
Bernard Lovett
Lovett, Baron & Beitler
225 W. 57rh Sr .
New York, NY 10019
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

PHIIIP SCHNITZER

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1974.

1. Phi l ip Schnitzer (hereinafter pet i t ioner)

York Stat.e Income Tax Resident Return with his wife

he reported the income derived from his act iv i t ies.

sa les" ,  in  the  fo l low ing  manner :

DECISION

timely f i led a joint  New

for the year 1974 whereon

descr ibed as  I tou ts ide

Peti t ioner,  Phi l ip Schnitzer,  41 Voorhis Avenue, Rockvi l le Center,  New

York 11570, f i led a pet i t ion for redeterminat. ion of a def ic iency or for refund

of unincorporated business tax under Art ic le 23 of the Tax law for the year

1974 (F i le  No.  23793) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, 114 01d Country Road, Mineola, New

York ,  on  Ju Iy  26 ,  I9B2 a t  10 :00  A.M.  Pet i t ioner  appeared w i th  Bernard  Lovet t ,

cPA. The Audit  Divis ion appeared by Paut B. coburn, Esq. (rrwin levy, Esq.,  of

c o u n s e l ) .

ISSUE

Whether pet i t ioner 's act iv i t ies engaged in as an outside salesman const i tuted

the carrying on of an unincorporated business of which the income derived

therefrom is subject to the imposit ion of unincorporated business tax.

FINDINGS OF FACT
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INCOI'fE SOURCE

Repor ted  as  l {ages  524,666.a0  Greater  New York  Box  co . ,  rnc .
Ent in Road, Cl i f ton, NJ

Reported as Other rncome 271945.00 Art  Kraft  container corp.
100 Main Street,  Tul lytown, PA

Reported as Other rncome l2r919.oa securi ty conLainer corp.

Total  "Outside Sales" rncome $5gJ30.011 
t tooklyn'  NY

Peti t ioner did not f i le an unincorpo:cated business tax return for 7974.

2. On Apri l  6,  1978 the Audit  Divis: lon issued a Statement of Audit

Changes to  pe t i t ioner  where in  h is  to ta l  ou ts ide  sa les  income o f  $59,530.00  was

held subject to the unincorporated busines;s tax. Accordingly,  a Not ice of

Def ic iency was issued against pet i t ioner on June 19, 1978 assert ing unincorporated

b u s i n e s s  t a x  o f  $ 2 , 0 0 8 . 0 0 ,  p l u s  p e n a l t i e s  a n d  i n t e r e s t  o f  $ 1 , 6 1 9 . 3 5 ,  f o r  a

to ta l  due o f  $3  1627 .35 .  Sa id  pena l t . ies  were  asser ted  pursuant  to  sec t ions

685(a) (1 ) ,  685(a) (2 )  and 685(c)  o f  the  Ta>r  Law fo r  fa i lu re  ro  f i le  an  un incorpor -

ated business tax return, fai lure to pay the tax determined to be due and

fai lure to f i le a declarat ion of est imatecl  tax, respect ively.

3. During 7974 peLit ioner sold corrugated boxes on a regular,  cont inuous

basis for Greater New York Box Company, IrLc. (Greater NY) and i ts subsidiary,

Art  Kraft  Container Corporat ion (Art  Kraft . ) .

4.  Art  Kraft ,  a whol ly-owned subsidi .ary of Greater NY, f i les a consol idated

tax return with said company. Both companLies have substantially the same

managemenL, produce the same corrugated products, and compensate pet i t ioner on

an ident ical  commission basis.  Neither company withheld New York State personal

income taxes from pet i t ioner 's compensat ion. Art  Kraft  reported pet i t ioner 's

commission income on an information return.,  Federal  form 1099. Greater NY

reported his commission income on a W-2 form.
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5 .  Pet i t ioner 's  commiss ion  incorne o .E $721979.00 ,  der ived  f rom Secur i ty

Container Corp. (Securi ty),  resulted from a sole, nonrecurr ing business trans-

act ion made by pet i t ioner at the request of Art  Kraft .  Knickerbocker Toy

Corporat ion, a major,  long-term account o:E pet i t ioner through Art  Kraft ,

required l i tho label ing on certain corrug, ir ted cartons. Since Art  Kraft  was not

properly equipped for this special  job, i t  instructed pet i t ioner to have these

cartons produced by Securi ty.  This measulre rdas taken since Art  Kraft  intended

to have the necessary equipment instal ted in the near future and i t  bel ieved

that the account might be lost i f  i t  was unable to provide the requested product.

6. Pet i t ioner was on the road dai ly,  Twice a week he visted the main

off ice of Greater NY in C1if ton, New Jersey. 0n days where he did not v is i t

the off ice, he communicated with his supervisor by telephone. Sales meetings

were attended by pet i t ioner approximately twice per year.  Occasional ly,  such

meetings were consol idated and attended b5r sales persons of both Greater NY and

Ar t  Kra f t .

7.  Pet i t ioner was not reimbursed for:  business expenses incurred. Rather,

he was given $50.00 per month to cover the cost of  certain expenses.

B. Pet i t ioner purported that,  as stated in a let ter f rom Greater NY, he

I ' is not an independent sel l ing agent,  but a ful l - t . ime sales employee subject to

management decisions and el igible as a ful . l - t ime employee for employee benef i ts.  r t

9.  Pet i t ioner was el igible for part i .c ipat ion in Greater NY's company-paid

group l i fe insurance and medical insurance plans. He was a member of the

pens ion  p lan .  Such p lan 's  benef i t s  were  computed based on  pe t i t ioner 's  income

derived from both Greater NY and Art  Kraft . .

10. Pet i t ioner test i f ied that he was prohibi ted from represent ing other

pr incipals.  To do so, he claimed, would cause his removal f rom those aforesated

company-provided benef i t  p1ans.
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11 .  Pet i t ioner  d id  no t  ma in ta in  an  o f f i ce .  H is  s ta t ionery  and bus iness

cards  prov ided h is  p r inc ipa ls '  names and addresses .

12. Pet i t ioner had no control  over pr ic ing. His sales were not l imited to

an assigned terr i tory and the orders he placed were subject to company approval.

13. When quest ioned with respect to the direct ion and control  exercised by

his pr incipals over his act iv i t ies, pet i t ioner responded that " they only tel1

you to go out and bring as much business as you can for the company and nothing

e l s e .  t t

74. Pet iLioner was not.  provided with accounts by pr incipals.  He test i f ied

Lhat t tyou had to do everything on your own."

15 .  Pet i t ioner 's  representa t ive ,  Mr .  Bernard  love t t ,  cPA,  p repared h is

1974 re tu rn .  I t  was  h is  p ro fess iona l  op in ion  tha t  pe t i t ioner 's  ac t i v i t ies

const i tuted services rendered as an employee. Accordingly,  an unincorporated

business tax return was not f i led for said vear.

CONCI,USIONS OF IAId

That  20  NYCRR 203.10(c )  p rov ides ,  in  per t inent  par t ,  tha t :

"The designat ion and descript ion of the rel-at ionship by the
part ies, whether by contract or otherwise, is not necessari ly determi-
nat ive of the status of the individual for unincorporated business
tax  purposes .  "

B. That the determinat ion whether services were performed by an individual

as an "employee" or as an " independent agent" turns upon the unique facts and

c i rcumstances  o f  each case.

" 'The dist inct ion betvreen an employee and an independent cont.ractor
has been said to be the di f ference between one who undertakes to
achieve an agreed result  and to accept the direct ions of his employer
as to the manner in which the result  sharr be accomprished, and one
who agrees to achieve a certain result  but is not subject to the
orders of the employer as to the means which are used. '  (Matter of
MorLon, 284 N.Y. 167, r72.)  rr  is rhe degree of conrrol  uid-?l iE?f ion
exercised by the employer that determines whether the taxpayer is an

A .

e m p l o y e e . "  ( E . g . ,  M a t t e r  o f  G r e e n e  y .  G a l l m a n ,  3 9  A . D . 2 d  2 7 0 ,  2 7 2 ,
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a f f rd .  33  N.Y.2d  77 t i ;  Mat te r  o f  F r ishman v .  New York  S ta te  Tax  Comm. ,
33  A.D.2d L071,  mot ,  fo r  l v .  to  app.  den.  27  N.Y.2d  483;  Mat te r  o f
Hardy  v .  Murphyr  29  A.D.2d 1038;  see 20  NYCRR 203.70 ;  c f .  Mat te r  o f
Su l l i van  Co.  ,  289 N.Y.  110,  I72 . ) ' r  Mat te r  o f  l iberman v .  Ga l lman,  41
N.vx j j {77s .

C.  That  pe t i t ioner  has  fa i led  to  susLa in  h is  burden o f  p roo f ,  requ i red

pursuant  to  sec t ion  689(e) ,  as  incorporaLed inLo sec t ion  722 o f  the  Tax  Law,  Lo

show that the degree of direct ion and control  exercised by his pr incipals over

his act iv i t ies was suff ic ient for the existence of a bona f ide employer-employee

re la t ionsh ip .  Accord ing ly ,  pe t i t ioner 's  sa les  ac t iv i t ies  d id  no t  cons t i tu te

services rendered as an employee within the meaning and intent of  sect ion

703(b)  o f  the  Tax  Law.

D. That pet i t ioner 's sales act iv i t ies const i tuted the carrying on of an

unincorporated business pursuant to sect ion 703(a) of the Tax Law. Accordingly,

Lhe income derived therefrom is subject to the imposit ion of unincorporated

bus iness  tax  pursuanL to  sec t ion  701(a)  o f  the  Tax  law.

E. That pet i t ioner has establ ished reasonable cause for his fai lure to

f i le a 1974 unincorporated business tax return. Accordingly,  the penalt ies

asser ted  pursuant  to  sec t ions  685(a) ( t )  and 685(a) (2 )  o f  the  Tax  law are  hereby

abated .

F. That the pet i t ion of Phi l ip Schnitzer is granted to the extent provided

in Conclusion of Law "E" l l lpre, and except as so granted, said pet i t ion is,  in

a l l  o ther  respec ts ,  den ied .
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is hereby directed

be consistent with

to modify the Not ice of

the decision rendered

G. That the Audit  Divis ion

Def ic iency  daLed June 19 ,  1978 to

here in .

DATED: A1bany, New York

MAY 0 6 1983
STATB TAX COMM]SSION

PRBSIDENT

SSIONER
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.rA-36r (9176) State of New York -  Department of Taxat ion and Flnance
Tax Appea ls  Bureau

REQUEST FOR BETTER ADDRESS

'Requested 
b unifn- Appeals Buroaur

R,oonr 1CI7 - Btdg. #9
&iafe C:rnpr.rs
Afbary, New York 12227

Date of Requeet
rO7 - Blds. #9

Stete Campus
Albary, New yorlr l22ZT

Please f ind most recent address of taxpayer descr ibed below; return to Person named above.

Social  Securl ty Number Date  o f  Pe t i t i on

*i; *fr7'a-""(*
AlhhLzd"'&/,LL/

Resu l t s  o f  sea rch  by  F i l es

t,J

New address :

Same as  above,  no  be t te r  address

r\thet l
///* /"zi ,f?trZ',/4-'{' -;/

i
d

ttr l

arched bY

FOR INSERTION IN @

Lz?_e t;f, acar.eb

PERI',IANENT RECORD


