
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John S. Ruff ino

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  1976.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sr'lorn to before me this
4th day of February, 1983.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon John S. Ruff ino, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely seared postpaid wrapper
addressed as  fo l lows:

John S. Ruffino
45 L isa  Ct .
S y o s s e t ,  N Y  1 1 7 9 1

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

, 'v . r . i . lv t i lZED 1 '0 INISTER
OATHS PURSUANT
SECTION 174

TO TN( IJAW



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

John S. Ruff ino

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  7976.

AT IDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Lawrence L. Shapiro the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows;

Lawrence L. Shapiro
33 Roxton Rd.
Plainview, NY 11803

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusi-ve care and cui lody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of Lhe representat ive of the pet i t ioner.

Sworn to before me this
4 th  day  o f  February ,  1983.

AUTHORIZED TO ADM
OATiiS PURSUANT TO
SECTION 174

STER
TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  4 ,  1983

John S. Ruff ino
45 l i sa  Ct .
Syosset,  NY l I79I

Dear  Mr .  Ruf f ino :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 722 of the Tax Lar+, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  PracLice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany CounLy, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computaLion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Lawrence L. Shapiro
33 Roxton Rd.
Plainview, NY 11B03
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JOHN S. RU}'FINO

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1976.

DECISION

Pet i t ioner ,  John S.  Ruf f ino ,  45  l i sa  Cour t ,  Syosset ,  New York  1 .1791,  f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of unincorporated

business tax under Art ic le 23 of the Tax Law for the year 1976 (Fi le No.

3 1 0 4 9 ) .

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on February 3, 1982 aL 10:45 A.M. Pet i t ioner John S. Ruff ino appeared

with Lawrence l .  Shapiro, P.A. The Audit  Divis ion appeared by Paul B. Coburn,

Esq.  (Pau l  le febvre ,  Esq. ,  o f  counse l ) .

ISSUB

Whether services performed by petitioner as an employee were so interrelated

and interconnected with his independent business activit ies as to cause the

wage income earned as an employee to be subject to unincorporated business tax.

F]NDINGS OF FACT

1. Petit ioner, John S. Ruff ino, t imely f i led a New York State Income Tax

Resident Return for 1976 wherein he reported wage income of $20,034.71 and

business income of  $44,315.00.  Pet i t ioner  a lso f i led a 7976 New York State

Unincorporated Business Tax Return report ing total unincorporated business

income o f  $44 ,315 .00 .
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2. 0n June 13, 1980, the Audit  Divis ion issued a Not ice of Def ic iency to

pet . i t ioner  asser t ing  tha t  add i t . iona l  un incorpora ted  bus iness  tax  o f  $1 ,101.90

was due together with interest.  Said Not ice of Def ic iency was premised on a

f ield audit  where i t  was determined that reported wage income of $20,034.71 was

subject to unincorporaLed business tax since pet i t ionerrs act iv i t ies as an

employee were interrelated and interconnected with his independent business

a c t i v i t i e s .

3. During the year 1-976, pet i t ioner was an employee of Merr i l l  lynch,

Pierce, Fenner & Smith, Inc. (hereinafter Merr i l l  lynch) performing services

for i t  as an assistant f loor broker on the New York Commodit ies Exchange.

At the hearing held herein, counsel for the Audit  Divis ion conceded that

pet i t ioner was a bona f ide employee of Merr i l l  Lynch. As a f loor broker for

Merr i l l  Lynch, pet i t ioner was pr imari ly responsible for execut ing orders

received by Merr i l l  lynch from i ts customers for the purchase or sale of cotton

commodit ies or ci t rus comnodit ies. Pet i t ioner received a salary of $20r034.71

from Merr i l l  lynch as compensat ion for personal services rendered. He did not

receive a commission or any oLher form of remunerat ion from Merr i l l  Lynch for

execut ing i t .s orders.

4 .  In  I976,  pe t i t ioner  a lso  rece ived ne t  commiss ion  income o f  $44r315.00

from numerous other brokerage houses for execut ing their  orders on the commodit ies

exchange. Pet i t ioner did not act ively sol ic i t  orders from outside brokerage

houses and would execute outside orders only i f  he was not busy with Merr i l l

lynch business. I f  pet i t ioner was too busy with Merr i l l  lynch business, he

would turn down the order.  Merr i l l  lynch was ful ly cognizant that pet i t ioner

was execut ing orders for other brokerage houses in his spare t ime.
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5. The seat on the New York Commodit ies Exchange ut i l ized by pet i t ioner

in executing orders for Merrill lynch and for executing independent orders was

paid for by Merr i l l  lynch. Merui l l  Lynch also paid for pet i t ioner 's membership

dues to the Exchange. The services rendered by petitioner as an employee were

done so on a full-time basis for one employer (Merrill Lynch) and said employment

const i tuted his pr imary or chief occupat ional act iv i ty.

CONCIUSIONS OF IAW

A. That subdivis ion (b) of secLion 703 of the Tax law provides in part ,

that :

t tThe performance of services by an
corpora t ion . . .sha l l  no t  be  deemed
such services const i tute part  of  a
such individual.  "

ind iv idual  as an employee. . .o f  a
an unincorporated business, unless
business regularly carried on by

In  Mat te r  o f  Naro f f  v .  Tu l1y ,  55  A.D.2d 775,  the  cour t  sa id :

t tThe clear purpose of the proviso in subdivis ion (b) is to prevent an
individual entrepreneur from sheltering from the unincorporated
business tax income which derives from the conduct of his unincorpor-
ated business in the form of salar ies for services as an employee or
off icer of the corporate ent i t ies, in a si tuat ion where the corporate
ent i t ies exist  pr imari ly to advance the business purposes of the
unincorporated entity and do not have an independent and unrelated
bus iness  purpose. t t

B .  That  20  NYCRR 203.10(d)  p rov ides ,  in  per t inent  par t ,  tha t :

I 'Personal services rendered by an individual as an employee.. .
wi l l  ordinar i ly be deemed part  of  a business regular ly carr ied on by
such individual i f  such services are performed in furtherance of or
for the direct benef i t  of  other business act iv i t ies or occupat ional
act iv i t ies the conduct of which const i tutes an unincorporated business.

C. That the services rendered by pet i t ioner John S. Ruff ino during the

year 7976, as an employee of Merrill lynch, were not so interrelated and

interconnected with his unincorporated business act iv i t ies as to const i tute

part  of  a business regular ly carr ied on by him and, therefore, the salary

received from said corporat ion is exempt from unincorporated business tax in
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accordance with the meaning and intent of  sect ion 703(b) of the Tax Law and 20

NYCRR 203.70(d) (1 ) .

D. That the pet i t ion

Defic iency issued June 13,

DATED: Albany, New York

FEB 0 41983

of John S. Ruff ino is granted and the Not ice of

1980 is hereby cancel led.

'ACTlNG

STATE TAX COMMISSI
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