
STATE OF NEW YONK

STATE TAX COUMISSION

In the l{at.ter of the Petition
of

Paul & Marie B. Rauch

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax traw for
the Year 1977.

AIT'IDAVIT OF MAITING

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that. he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within notice of Decision by certified
mail upon PauI & Marie B. Rauch, the petitioners in the r+ithin proceedingr by
enclosiog a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Paul & Msrie B. Rauch
c1o Seyrnour Schneidrran & Associates
405 Park Ave.
New York, NY 10022

and by depositing $ane enclosed in a postpaid properly addressed wpapper in a
(Post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further $ays that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioaer.

Sworn to bef,ore me this
6th day of $ay, 1983.

AUTHOEIZED fO STEROA?TTS PUNSUA}Ir
sacrroN 1?{

I0 fAX Ir[W



STATE OF NEW YORK

STATE TAX COMMISSION

o f
PauI & Marie B. Rauch

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Busines; Tax under Article 23 of the Tax law for
the Year 1977.

AFTIDAVIT OF UAII.ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and tr'inance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Bernard Rappaport the representative of the petitioners in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
hrrapper addressed as fol lows;

Bernard Rappaport
Seynour Schneidman & Associates
405 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposi lory) under the exclusive care and custody of
the United States Postal Service r+ithin the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
6th day of May, 1983.

AUTHONIZED TO sfmg+rHs PrrRsuANr 10
SECTION 174

TAX Lil.g



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

l{ay 6, 1983

Paul & Marie B. Rauch
clo Seyurour Schneidman & Associates
405 Park Ave.
New Yorkn NY L4022

Dear Mr. & Mrs. Rauch:

Please take nctice of the Decision of the State Tax Cornnnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) ZZe of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comurission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not. lce.

Inquiries concerning tbe computation of tax due or refund allowed in accordance
with this decision nay be addressed tol

NYS Dept.. Taxation and Finance
law Bureau - Lit.igation Unit
Albany, New Yorh 12227
Phone // (518) 457-207A

Very truly yours,

STATE TAX COUWSSION

Petitioner t s RepresentaLive
Bernard Rappaport
Seymour $chneidman & Associates
405 Park Ave.
New York, NY 10022
Taxing Bureau' s Representative



STATE OF NEI,II YORK

STATE TAX COMMISSION

In  the Mat . ter  of  the Pet i t ion

o f

PAUI AND MARIE B. RAUCH

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1977

DECIS]ON

Peti t ioners, PauI and Marie B. Rauch, clo Seymour Schneidman & Associates,

405 Park Avenue, New York, New York 10022, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of unincorporated business tax under Art ic le 23

of  the  Tax  Law fo r  the  year  1977 (F i le  No.  30338) .

A formal hearing was held before Daniel  J.  Ranal l i ,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York, on November 18, 1982 at 1:45 P.M. Pet i t ioners appeared by seymour

Schneidman & Associates (Bernard Rappaport ,  CPA). The Audit  Divis ion appeared

by  Pau l  B .  Coburn ,  Esg.  ( I rw in  levy ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ionerts services as a television producer were exempt

from unincorporaLed business tax as a profession within the meaning and intent

o f  sec t ion  703(c )  o f  the  Tax  law.

I I .  Whether  pe t i t ioner 's  income f rom serv ices  as  a  te lev is ion  producer  was

exempt from unincorporated business tax as the salary of an employee of a

corpora t ion .

FINDINGS OF FACT

1.  Pet i t ioners,  Paul  and Mar ie B.  Rauch,  f i led a New York State fncome

Tax Resident.  Return for 1977.
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2 .  On l la rch  27 ,  1980,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  peL i t ioners  in  the  amount  o f  $3 ,318.79 ,  p lus  in te res t  o f  $549.33 ,  fo r  a

to ta l  due o f  $3 ,868.72  fo r  the  year  1977.  A  StaLemenL o f  Aud i t  Changes issued

December  28 ,  1979 exp la ined tha t  pe t i t ioner 's  income (a11 re fe rence to ' tpe t i t ioner "

wiI I  refer to Paul Rauch only) earned as an independent television producer was

considered subject to unincorporated business tax.

3. Pet i t ioner was the producer of a television "soap opera" known as

"Another [,rlor1d" under a contract with Young and Rubicam International, fnc.

(hereinafter Young and Rubicam) agents for Proctor and Gamble, Inc. Pursuant

to  the  a fo resa id  cont rac t ,  pe t i t ioner  superv ised a  team o f  wr iLers ,  d i rec to rs

and actors, and the technical  and product ion staff .  He was involved in scr iptwri t ing

and he had to maintain knowledge of current product ion techniques.

4. Pet i t ioner claimed that his services as a producer const i tuted a

profession simi lar to that of  authors, poets and dramatists who have been held

to be exempt from unincorporated business tax under sect ion 703(c) of the Tax

law.

5 .  Pet i t ioner  a lso  c la imed tha t  he  was a  sa la r ied  employee o f  Aceca

Product ions Corporat ion ("Aceca") of  which pet i t ioner was sole stockholder.

Accord ing  to  pe t i t ioner 's  representa t ive  the  cont rac t  fo r  pe t i t ioner rs  serv ices

was aclual ly between Aceca and Young and Rubicam. As evidence of said contract

pet i t ioner introduced an unsigned let ter f rom Young and Rubicam to Aceca

conf irming an agreement for pet i t ioner 's services. No or iginal  contract nor

other signed documents were offered in evidence. Aceca did not withhold taxes

from pet i t ioner and no W-2 form was submitted. Moreover,  pet i t ioner f i led a

Federa l  Schedu le  C,  Pro f i t .  o r  ( loss)  From Bus iness  or  Pro fess ion  fo r  the  year

in  i ssue.  Add i t iona l l y ,  pe t i t ioner  d id  no t  make h imse l f  ava i lab le  to  tes t i f y
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as to any of the aforementioned matLers. Pet i t ioner was given an opportunity

after the hearing to submit any documents substant iat ing his claim of employee

sLatus  bu t  fa i led  to  do  so .

CONCTUSIONS OF IAI,{

A .  That  sec t ion  703(c )  o f  the  Tax  Law prov ides :

" (c )  Pro fess ions .  - -  The prac t ice  o f  law,  med ic ine ,  dent is t ry  o r
architecture, and the pract ice of any other profession in which
capital  is not a mater ial  income producing facLor and in which more
than eighty per centum of the unincorporated business gross income
for the taxable year is der ived from personal services actual ly
rendered by the individual or the members of the partnership or other
ent i ty,  shal l  not be deemed an unincorporated business."

B. T}:at 2o NYCRR 203.t l (b) (1) ( iv)  provides:

" ( i v )  Mus ic ians  and ar t i sLs  are  a lso  recogn ized as  pro fess ions
(sic) by the Tax Cornnission. However,  an act iv i ty which, for example,
consists of execut ing drawings or i l lustrat ions for comrnercial
advert is ing purposes, or the product ion of musical  or dramatic shows,
or the creat ion of adverLising set to music is not a professional
ac t iv i t y  s ince  i t  dea ls  w i th  the  conduct  o f  bus iness  i t se l f . "

C.  That  pe t i t ioner rs  ac t iv i t ies  as  a  Le lev is ion  producer  dea l t  w i th  the

conduct of business i tsel f  and was not a professional act iv i ty.  Therefore, the

income derived therefrom is subject to unincorporated business tax. Since i t

is not possible to determine from the record what port ion of pet i t ioner 's

income was der ived  f rom pet i t ioner rs  wr i t ing  ac t iv i t ies ,  a l l  o f  pe t i t ioner ts

income from his services as a television producer is subject to unincorporated

bus iness  tax .

D. That a single unsigned let ter is not suff ic ient evidence to show that

pet i t ioner was an employee of Aceca. fnasmuch as pet i t ioner fai led to avai l

himself  of  the opportunity to present more convincing evidence of his claim, he

has fai led to meet his burden of proving that his services were those of an

employee and therefore, his income was not subject to unincorporated business

t a x .
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E.  That  pe t i t ioner  Mar ie  B .  Rauch 's  name shou ld  be

Not ice  o f  Def ic iency  da ted  March  27 ,  1980,  s ince  she was

unincorporated business act iv i t ies.

)

removed from the

not engaged in any

Marie B. Rauch is granted to the extent

and is in al l  other respects denied. The

1980 is  sus ta ined.

STATE TAX COMMISSION

F. That.  the pet i t ion of PauI and

shown in Conclusion of law "E",  above

Not ice  o f  Def ic iency  issued March  27 ,

DATED: Albany, New York

tvlAY 0 6 1983
PRBSIDENT


