
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ler  of  the Pet i t ion
o f

T .  Ra l l i s  &  G .  Con tos
d/b/a Buoy Eleven AT'FIDAVIT OF MAIIING

for Redeterminat. ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Year  1974.

SLate of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Deparlment of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by  cer t i f ied  mai l  upon T .  Ra l l i s  &  G.  Contos ,  d /b la  Buoy E leven the  pe t i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

T .  Ra l l i s  &  G.  Contos
dlb/a Buoy Eleven
Box 375
Amaganset t ,  NY 11930

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
Lhe United States Posta1 Service within the State of New York.

That. deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
24th day of January, 1983.

AUTHORIZED TO ADMINISTEB
oATHS PURSUANT T0 TAX LAW
SECTION }74

thaL  the  sa id  addressee is  the  pe t i t ioner
forth on said l l , rapper is the last known address



STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion
o f

T .  R a l l i s  &  G .  C o n t o s
d/bla Buoy Eleven

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Year 7974.

MFIDAVIT OF MAIIING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department.  of  Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon ErnesLo V. LuzzaLto the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Ernesto V. LuzzaLLo
Kir l in,  Campbel l  & Keat ing
120 Broadway
New York ,  NY 10271

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the StaLe of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the represenLat ive of the pet i t ioner.

Sworn to before me this
24th day of January, 1983

AUTHORIZED 10 ADMINISTER
OATHS PURSUANT T0 TAX IJAW
SECTION ].74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

T.  Ra l l i s  &  G.  Contos
d/b/a Buoy Eleven
Box 375
Amagansett ,  NY 11930

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in courL to revievr an
adverse decision by the State Tax Cornmission can only be inst i tuted under
Art . ic le 7B of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany CounLy, wiLhin 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.. Taxation and Finance
law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Ernesto V. LuzzatLo
Kir l in,  Campbel l  & Keat ing
120 Broadway
New York, NY 10271
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

T. MIIIS AND G. CONTOS
DIB/A BUOY ETEVEN

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Year 1974.

DECISION

Pet i t ioner ,  T.Ral l is  and G.  Contos d/b la Buoy Eleven,  Box 375,  Amaganset t ,

New York 11930, f i led a petit ion for redetermination of a deficiency or for

refund of unincorporated business tax under Art icle 23 of the Tax Law for the

year  1974 (F i te  No.  29035) .

A small claims hearing was held before Allen Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center, New York,

New York, on Apri l  27, 1982 at 9:15 A.M. Partner Gustantinos Contos appeared

with Ernesto V. LuzzatEo, Esq. The Audit Division appeared by Paul B. Coburn,

Esq.  (Anna Cole l lo ,  Esq.  ,  o f  counsel ) .

ISSUE

I.Jhether the partnership, T. Rall is and G. Contos d/b/a Buoy Eleven, is

l iable for unincorporated business tax on the gain derived frorn the sale of i ts

restaurant and retail liquor business known and operated as Buoy Eleven.

FINDINGS OF FACT

1. T. Rall is and G. Contos d/b/a Buoy Eleven (hereinafter the partnership)

f i led a New York State Partnership Return for the year 1974 whereon it  reported

income and deductions from its restaurant and retail liquor business known and
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operated as Buoy Eleven. Pursuant to such return, said business was terminated

in November, I974.

2. In November, 1974, the partnership sold the restaurant and retai l

l i quor  bus iness  on  the  ins ta l lment  bas is  rea l i z ing  a  ga in  o f  $1301575.00 ,  o f

which $22r585.00 was received during the year at issue. Partners, Thomas

Ral l is and Gustant inos Contos, individual ly reported their  share of said gain

for personal income tax purposes but fai led to report  such gain for unincor-

porated business tax purposes on the return f i led by the partnership.

3. 0n March 8, 1.977, the Audit  Divis ion issued a Statement of Audit

Changes to the partnership wherein it hetd the gain subject to the unincorporated

business tax. Accordingly,  a Not ice of Def ic iency was issued against the

partnership on Apri l  4,  1978 assert ing addit ional unincorporated business tax

o f  $ 1  , 0 7 3 . 7 9 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 3 8 2 . 4 5 ,  f o r  a  t o t a l  d u e  o f  $ 7 , 4 5 6 . 2 4 .

Said penalty was issued pursuant to sect ion 685(c) of the Tax Law for fai lure

to f i le a declarat ion of est imated tax.

4. The partnership's representaLive argued that the partnership did not

sel l  the assets of the business. Rather,  he contended that each partner sold

his ent i re partnership interest.  His claim that the gain at issue does not

const i tute taxable income to the partnership is based solely on the decision

rendered in the Matter of United States Stat io]ery Company v. State Tax Commission,

57 A.D.2d 787, which he bel ieves to be control l ing in the instant case.

5. Pursuant to the sales agreement dated July 17r 1974, the partnership,

rather than the individual partners, was the sel ler.  Said agreement provided

tha t :

"Sel ler agrees to sel l  and Buyer agrees to buy the restaurant
and 'on premises'  retai l  l iquor business at 209 Montauk Highway, Bast
Hampton, Suffolk County, New York, known and operated as BUOY EIEVBN.
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This sale shal l  include the good wi l l ,  the Sel lerts trade name and
the right to current telephone number, together with all fixtures,
appl iances and personal property of the business, including but not
Iimited to the property described on Schedule 'rAil hereto annexed and
incorporated herein by reference.t f

Schedule "A" l isted the assets contained in the bar,  pat io,  store room, dining

room and kitchen.

CONCI,USIONS OF IAW

A. That the partnership, T. Ral l is and G. Contos dlb/a Buoy Eleven, sold

i ts restaurant and retai l  l iquor business, inclusive of al l  assets, pursuant to

the sales agreement of July 17, t914. Accordingly,  the partnershiprs rel iance

on the Matter of United States Stat ionery Company v. State Tax Commission,

(supra) is misplaced, since in that case each individual partner sold his

ent ire partnership interest and "the partnership i tsel f  was not a party to the

agreement.  f  t

B. That sect ion 705(a) of the Tax law def ines unincorporated business

gross income as fol lor+s:

"The sum of the i tems of income and gain of the business, of
whatever kind and in whatever form paid, includible in gross income
for the taxable year for federal  income tax purposes, including
income and gain from any property employed in the business, or f rom
liquidat ion of the business, or f rom col lect ion of instal lment
obl igat ions of the business, with the modif icat ions specif ied in this
s e c t i o n . t r

Accordingly,  s ince the sale at issue was made by the unincorporated

business i tsel f ,  the income derived therefrom is includible in the partnership's

unincorporated business gross income within the meaning and intent of  sect ion

705(a) of the Tax law.
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C. That the petit ion of T. Rall is and G. Contos dlbla Buoy Eleven is

denied and the Notice of Deficiency dated Apri l  4, 1978 is hereby sustained

together with such addit ional penalty and interest as may lawful ly be owing.

DATED: Albany, New York STATE TAX COMMISSI0N

JAN 2 4 1983
'f_4._WK*_"1*&

ACTINC PRESIDENT


