
STATE OF NEI4I YORK

STATE TAX COMMISSION

In the

for Redet.erminat ion
of a Determinat i-on
Busi-ness Tax under
the  Year  1974.

Matter of the Pet i t ion
o f

Ors in i  &  Ear l

of  a Def ic iency or a Revision
or a Refund of Unincorporated
Art ic le 23 of the Tax Law for

AFF]DAVIT OF MAII,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departrnent of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon 0rsini  & Earl ,  the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Ors in i  &  Ear l
34 Park Avenue
Rochester,  NY 74607

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the uniLed states Postar service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me Lhis
6 th  day  o f  May,  1983.

AUTHOBIZED fO INISTER
OATHS PIIRSUAI{T
SECTIO}I 174

T0 TAX IJAW

that.  the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NBW YORK

STATE TAX COMMISSION

In the MatLer of the Pet i t ion
o f

Ors in i  &  Ear l

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  1914.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxati.on and Finance, over 18 years of age, and Lhat on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Jack M. Battagl ia the representat ive of the pet i t ioner in the within
proceeding, bY enclosing a true copy Lhereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Jack  M.  Bat tag l ia
Su i te  1111,  F i rs t  Federa l  P laza
Rochester ,  NY 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper i -n a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address seL forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

0A!HS PURSUAIIT T0 TAX IrAtT
SECTION I74

AUTHORIZED TO



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6 ,  1983

Orsin i  & Ear l
34 Park Avenue
Rochester .  NY 74607

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 722 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the St.ate of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Ru1es, and must be comrnenced in the
York, Albany County, within 4 months from the

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jack M. Battagl ia
Su i te  1111,  F i rs t  Federa l  P laza
Rochester ,  NY 14614
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ORSINI & EARL

for Redetetminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1974.

DECISION

Peti t ioner,  Orsini  & Earl ,  34 Park Avenue, Rochester,  New York 14607,

f i led a pet i t ion for redeterminat ion of a def ic ieney or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the year 1974 (Fi le

No.  22687) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, One Marine Midland PLaza, Rochester,  New

Y o r k ,  o n  O c t o b e r  2 8 , 1 9 8 1  a t  9 : 1 5  A . M . ,  w i t h  a l l  b r i e f s  t o  b e  s u b n i t t e d  b y

August 1, 1982. Pet i t ioner appeared by Jack M. Battagl ia,  Esq. The Audit

Di-vis ion appeared by Paul B. Coburn, Esq. (Thomas Sacca, Esq.,  of  counsel) .

ISSUES

I. Whether the net worth method of income reconstruct ion used by the

Audit  Divis ion was a proper audit  method which accurately ref lected pet i t ionerts

tax  l iab i l i t y  fo r  1973 and L974.

II. tr{hether the death of a partner terminated the partnership or merely

dissolved the partnership unt i l  the winding up of partnership affairs was

completed.

III. l ' lhether the income and expenses relating to the Hub House construction

was properly attr ibuted to the partnership for the year I974 in the Audit

D iv is ion fs  ne t  wor th  aud i t .
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IV. Whether the Audit  Divis ion properly disal lowed $15,398.00 of expenses

in reconstruct ing pet i t ionerfs 1973 prof i t  f ron construct ion of Hub House

restaurants.

FINDINGS OF FACT

1. on Apri l  14, 1978 the Audit  Divis ion, as the result  of  a f ie ld audit ,

issued a Not ice of Def ic iency against pet i t ioner,  Orsini  & Ear1, in the amount

o f  $4 ,623.00  p lus  pena l ty  o f  $231.15  and in te res t  o f  $1 ,177.80  fo r  a  to ta l  due

of  $6 ,031.95  fo r  the  taxab le  year  I974.  On December  20 ,  1976 pe t i t ioner ,  by

Geral-d Earl ,  partner,  s igned a Consent Fixing Period of Limitat ion Upon Assess-

ment of Personal Income and Unincorporated Business Taxes at Apri l  15, I978.

There is no record of pet i t ionerts having f i led a 1974 New York State partnership

t
return.

2. Pet i t ioner was a partnership forned by Everett  Orsini  and Gerald Earl

in 1966 to conduct a construct ion business. Pet l t i -oner cont inued in operat ion

unt i l  December, L973 when Everett  Orsini  died. Fol lowing Mr. Orsini fs death

Gerald Earl  f in ished some of the construct ion jobs begun by pet i t ioner before

Mr .  Ors in i ts  death .

3. Pet i t ioner maintained no formal books or records nor did i t  maintain a

partnership checking account. A11 checking transactions were handled through

an account maintained by Gerald Earl. This single aecount was used for Mr. Earl

personal l ! ,  for two corporat ions owned by Mr. Earl ,  and for the partnership.

Mr. Earl also used the account for apartment complexes which he owned individually.

From this one account petitioner made up a master check file to keep track of

i t ,s income and expenses. This f i le const i tuted pet i t ionerts books and records.

I  
P.air ioner apparent ly f i led a L973 partnership return, however,  i t  was

not submitted in evidence.
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4. 0n audit ,  the auditor decided that the aforementioned l ist  of  checks

was an inadequate record upon which to conduct a proper audit .  The auditor '

therefore, reconstructed the partnership income using the net worth method.

The auditor computed assets and l iabi l i t ies for the beginning of 1973 and

1974 to determine net worth and compared this figure to the end of year net

worth for each year to arrive at inctease or decrease in net worth which would

ref lect income for the year.  The audit  revealed $94,056.00 in unreported

partnership income for L974.

5. At a pre-hearing conference several of the figures used in the compu-

tat ions were adjusted as a result  of  addit ional information suppl ied to the

Audit  Divis ion. The adjusted net worth statement showed a loss of $36,900.00

for  L973 and ad jus ted  gross  income fo r  L974 o f  $121,523.00 .  Pet i t ioner  cont inued

to  contes t  the  aud i t  f ind ings  inso far  as  they  fa i led  to  a l low $15,398.00  o f

expenses for construction work done at an apartment complex, owned by Gerald

Earl personally, located on Mt. Hope Arr.n.rr"2 and attributed income and expenses

on Hub House restaurant contracts to the partnership rather than to Gerald Earl

personal ly.

6. During the years l97l  to I974 petLt ioner engaged in the construct ion

of Hub House restaurants for Hubbard Farms, a divis ion of Hubbard Foods, Inc.

The restaurants were bui l t  in var ious locat ions in Western New York. At the

t ime of Everett  Orsini ts death, work st i l l  remained to be completed on a Hub

House located on the Brighton-Henriet ta Torm Line. Gerald Earl  completed this

work and reeei-ved payments total l ing $69,25L.35 in I974 for said work.

The communi-ty was not identified.
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7. Pet i t ioner maintained that the partnership terminated at the death of

Everett Orsini and any income and expenses incurred for work done thereafter by

Gerald Earl  was properly attr ibutable to Geral  Earl  personal ly '  not to the

partnership. The Audit  Divis ion argued that Mr. Orsini ts death merely dissolved

the partnership and i t  v iewed Mr. Earlrs work on the Hub House restaurants as

the winding up of partnership affairs in the form of complet ion of contracts

previously ent,ered into by the partnership. Pet i t ioner produced no evidence

indicat ing that Gerald Earl  personal ly,  or through his corporat l -ons, entered

into a contract with Hubbard Farms to do addit ional work not or iginal ly contracted

for by the partnership.

B .  Tn  L973,  $15r398.00  in  expenses  were  incur red  fo r  na ter ia ls  de l i vered

to property owned by Gerald Earl at L232 l,It. Hope Avenue. Petitioner maintained

that the aforesaid expense was attr ibutable to the partnership as part  of  i ts

contract with Hubbard Farms. The Audit  Divis ion disal lowed the expense as

being an expense attr ibutable to construct ion projects of Gerald Earl  personal ly

rather than of the partnership. Pet i t ioner submitted into evidence a contract

between Hubbard Foods, Inc. and Jerry Earl  Enterpr ises dated February 7, L973

indicating that some renovation work was done for Hubbard Farms at the L232 I'It.

Hope Avenue address. However,  pet i t ioner presented no clear evidence direct ly

connect ing the partnership with this contract nor demonstrat ing that the

$15,398.00 was expended on this contract.  Test imony indicated only that the

Mt. Hope Avenue address was used as a central  storage area for var l-ous projects.

No connection was shown between the Hub House construction and the claimed

expenses .

CONCLUSIONS OF LAW

A. That  sect ion 658(a)  of  the Tax Law and 20 NYCRR L52.L requi re that

taxpayers keep suf f ic ient  records to show whether  such persons are l iab le for
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tax.  I ' In  a s i tuat ion where adequate records

not available, the Government, in atternpting

income tax laws,  i lay reconstruct  a taxpayerrs

record of a checking account shared with

total  books and records of pet i t ioner was

the  d iscovery  o f  $94r056.00  in  unrepor ted

tat ion is a "classic casett  for using the

do not exist  or access to them is

to establ ish a violat ion of the

taxable base by any reasonable

four or f ive other ent i t ies as the

clearly inadequate as evidenced by

income Ln 1974. Such scarce documen-

net worth audit urethod (United States

method ' f  (Un i ted  Sta tes  v .  Morse ,  491 F .  2d  I49 ,  151) . The maintenance of a

v .  S t o n e ,  4 3 1  F .  2 d  L 2 8 6 ,  1 2 8 7 ) .

B. That subdivis ion 4 of sect ior-  62 of the Partnership Law provides that

the death of any partner causes the dissolut ion of the partnership. However '

" Ia] l though a partnerts death dissolves the partnership, i t  remains in existence

and may be continued for a reasonable time by the surviving partners for the

purpose of winding up the business affairs ' r  (16 N.Y. Jur 2d Business Relat ionships

S 1425).  Gerald Earl ,  in complet ing the work on the Hub House restaurants was

merely winding up partnership obligations which rirere incurred prior to Everett

Orsinirs death. Al though i t  i -s true that,  fol lowing the death of a partner,

the surviving partners cannot bind the partnership or the decedentrs estate by

new partnership contracts (16 N.Y. Jur 2d Business Relat ionships $ 1431) 
"  

there

was no evidence of any new contracts by Gerald EarJ-, individually, with Hubbard

Farms after Mr. Orsinirs death. Therefore al- l  lncome and expenses derived from

the Hub House projects in 1974 were properly attr ibutable to the partnership'

not Gerald Earl  individual ly.

C. That sect ion 689(e) of the Tax Law provides that,  with certain except ions

not appl icable herein, the burden of proof is on pet i t ioner to show that the

expenses incurred in connection with the 1232 Mt. Hope Avenue address were

attr ibutable to Hub House construct ion. Inasmuch as pet i t ioner did not produce
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any evidence clear ly conneet ing the $15r398.00 expended at L232 l{ t .  Hope Avenue

with the Hub House projects,  i t  has fai led to meet i ts burden of proof and the

Audit  Divis ion properly disal lowed the aforesaid expenses.

D. That the pet i t ion of Orsini  and Earl  is denied and the Not ice of

Def ic iency issued Apri l  14, 1978 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAY O 6 1983 PRESIDENT


