
STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert .  S. Olnick

for Redeterminat ion of a Def ic iency or a Revision
of a Determinal ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 7969 - 7971.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
27 th  day  o f  May,  1983.

AT'FIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Robert  s.  Olnick, the pet i t ioner in the r* i thin proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Robert  S. Olnick
303 East  57 th  S t ree t
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AUTHORIZED TO NISTER
OATHS PURSUANI
SECTION I74

I0 TAX IJATT



STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion
o f

Rober t  S .  0 ln ick

for RedeLerminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax traw for
the Years 1969 - L977.

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
Lhe 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Robert  B. Spring the representat ive of the pet i t ioner in Lhe within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lo r+s :

Robert  B. Spring
130 Easr  40rh  Sr .
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui lody of
the united states Postal  service within the staLe of New York.

That deponent. further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27 th  day  o f  May,  1983.

AUTHORIZED TO A
OATHS PURSUANT TO
SECTION I74

INISTER
TAX IJATY



STATE OF  NEW YORK
ST.ATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

Ylay 27,  1983

Rober t  S .  O ln ick
303 East  57 th  S t ree t
New York, NY LOA22

Dear  Mr .  0 ln ick :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive 1evel.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 18 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Building 1f9 State Campus
Albany, New York 72221
Phone # (518) 457-2a70

Very truly yours,

STATE TAX COI'IMISSION

cc:  Pet i t ioner 's  Representa t ive
Robert B. Spring
130 Easr  40rh  St .
New York, NY 10016
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter the Petition

ROBERT S. OINICK

for a Redeterminat ion of a Def ic iency or for '
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years 1969,
1 9 7 0  a n d  1 9 7 1 .

l.lhether petitioner $ras

estaLe manager with respect

and commissions.

o f

o f

Pet i t ioner,  Robert  S. Olnick, 303 East 57th Street,  New York, New York

10022, f i led a pet i t . ion for a redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the years 7969.-

1 9 7 0  a n d  1 9 7 1  ( F i l e  N o s .  1 9 7 0 8  a n d  1 9 7 0 9 ) .

A formal hearing was held before Herbert  Carr,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two Wor1d Trade Center,  New York, New

York ,  on  Ju Iy  26 ,  1979 a t  9 :15  A.M.  Pet i t ioner  appeared by  Rober t  B .  Spr ing ,

Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Samuel Freund, Esq.. ,

o f  c o u n s e l ) .

ISSIIE

DECISION

engaged in an unincorporated business as a real

to income received in the form of salar ies. fees

FINDINGS OF FACT

1.  On Apr i l

Rober t  S .  O ln ick ,

L4 ,  1977 ,

assert ing

a Notice of Def ic iencv

addit ional tax, penalty

was issued to pet i t ioner,

and interest as fol lows:



YEAR DEFICIENCY

$5 ,715 .70
3 ,786 .75
4 ,51L .68

-2 -

PENATTY AND
INTEREST

$2  ,400  .  19
7 ,362 .96
1  , 353 .  19

TOTAI

$8 ,115 .89
5 ,749 .71
5 ,867  . 87

1969
1970
7977

2. Consents extending periods of l imitat i -on were executed on December 30,

L972,  January  22 ,  1975,  December  12 ,  1974 and December  5 ,  1975.

Robert  S. Olnick received W-2 income, management fees and commissions, as

fo l lows:

a )

b )

c )

d)

e )

$tarrett Brothers and Eken, Inc.
301  Eas t  57 th  S t . , .N .Y . ,  N .Y .

lenox Terrace Development Assoc.
10  l t l .  135 rh  s r . ,  N .Y . ,  N .Y .

Hampton Investors, Inc.
clo Hampton Management
2500 Johnson Ave. ,  Riverdale,  N.Y.

Fortune Funding Corporation
301  Eas t  57 th  S t . .  N .Y . ,  N .Y .

TOTAI W.2 INCOME

Management fees

Commissions

TOTAT

1969

$43 ,A76 .76

15 ,000 .  00

7  ,500  .  00

15  , 000 .00

$80 ,576 .76

36 ,000 .  00

3 ,341  . 00

$119 ,917 .76

1970

$45 ,  ooo.0o

15  , 000 .00

7 ,500 .  00

15  ,500 .00

$83 ,000 .00

197  1

$56 ,769  .  10

15  , 000 .00

7  , 500 .00

15 ,500 .  00

$94 ,  769  .  10

$83 ,000 .00 $94 ,769  . 70

3. The Department of Taxation and Finance ('tDepartment't) deemed such

salar ies, fees and commissions the income of an unincorporated business.

Petitionerts contention that he was an employee of the above entities was not

sustained by the Department because petitioner was employed simultaneously by

two or more entities, that there r,Jas no "supervision and control" or "division

of t ime" and that pet i t ioner was an independent contractor.



-3 -

4. Starrett  Brothers and Tken, fnc.,  301 East 57th Street,  New York, New

York ("Stanett ' r )  was a publ ic ly held corporat ion pr imari ly engaged in the con-

struct ion business. Pet i t ioner served as chairman of the board and pre$ident

during 1969 and part  of  1970 and thereafter solely as chairman of the board.

Pet i t ioner owns 11 percent of the outstanding shares of Starrett .  Pet i t ioner

was hired by the board of directors with whon he negotiated the terms of

employment on an annual basis. These terms were not memorialized in a written

contract.  The amount of pet i t ioner 's salary was affected by his part- t ime

status. In 1970 the board of directors hired a ful l - t ime president at a salsry

of $75'000.00. Pet i t ioner maintained an off ice at Starrett ,  had assistants

paid by Starrett  and devoted as much as six days per week Lo his dut ies. He

was covered by a pension plan as wel-1 as health and accident insurance paid for

by Starrett.. Petitioner did not claim reimbursement for some expenses but did

fo r  o thers .

5. Lenox Terrace Development Associates ("Lenox"),  10 West 135th Street,

New York, New York was a partnership of which pet i t ioner was a partner.  I t  had

previously been a corporat ion at whi.ch t ime pet i t ioner served as president.

Lenox I ,eas a housing developnent consist ing of s ix bui ldings, conpris ing 11776

apart$ents and five shopping centers. Petitioner performed services for Lenox

every l,lednesday morning. He signed all checks and negotiated every commercial

lease and renewal.

6. Fortune Funding Corporat ion ("Fortuner ') ,  301 East 57th Street,  New

York, New York was a corporat ion of which pet i t ioner owned 100 percent of the

outstanding shares. I t  was engaged in short- term mortgage loans and accounts

receivable financing.
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7. Hampton fnvestors, Inc. (" I{ampton"),  2500 Johnson Avenue, Riverdale,

New York was establ ished in 1949 or l -950. I t  owned some real estate and other

capital used for short-term investments. Petitioner was president. and 50

percent shareholder of the corporation with the remaining shares owned by three

other persons. Pet i t ioner performed services for Hampton as circumstances

required, but had no regular hours.

8. Hampt.on Management ("llanagementn'), 2500 Johnson Avenue, Riverdale, New

York was a partnership, of  which pet i t ioner was a partner,  engaged in the

management of one piece of real property owned by Hampton

9. Pet i t ioner received no fr inge benef i ts such as pension plans, health

or accident insurance from Lenox, Fortune, Hampton or Planagement even though

lenox had a pension plan and al l  of  the foregoing ent i t ies had medical plans

for employees.

10. Pet i t ioner transacted business of Fortune and Hampton out of his law

off ices located next door to the off ices of Starrett .

11. A11 of the foregoing ent i t ies withhetd FICA tax for pet i t ioner.

12, No federal income tax was withheld by any of the foregoing entities

for the reason that petitioner was advised by his accountant that he would not

be l iab1e for such taxes for the years in quest ion.

13. StarreLt, Lenox and Fortune \,{ere separate entities having independent

business purposes from each other and from Hampton and llanagement,

1'4. Hampton and Management were closely related business entities serving

a unitary business purpose.

CONCI,USIONS OF [AI'

A. That petitioner sustained the burden of proving an employer-employee

relat ionship between himself  and Starrett .  Pet i t ioner was hired by and under
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the direet supervl-sion and control  of  the Board of Directors of this pubt ic ly

held corporation. He was covered by a pension plan and company health and

accident benef i ts.  A direct correlat ion between hours worked and amount of

compensation need not be shown since petitioner was employed on a annual salary

basis.  Pet i t ioner 's part- t ime btatus was ref lected in compensat ion paid to

him. The mere involvement of petitioner in other unrelated business enterprises

does not ipso faCto render his emploJrment by Starrett, the carrying on of an

unincorporated business (Tax Law, $703);  Matter of  Harold and Isabel FeId,

State Tax Commission, October 29, 797L; Matte.r  gf  Lesl ig Geiger,  State Tax

Comrn iss ion ,  Decenber  31 ,  1970.

B. That pet i t ioner establ ished a bona f ide enployer-enployee relat ionship

between hinself and Fortune. Petitioner was entitled to carry on Fortune's

business activities in corporate form without incurring unincorporated business

tax l iabi l - i ty,  s ince Fortune was unrelated to pet i t ioner 's other business

ac t iv i t ies .

C. That pet i t ioner fai led to estsabl ish a bona f ide employer-enployee

relationship between himself and:

1. Lenox: Pet i t ioner 's performance of services in
managing real property for this partnerhisp co.nstituted
the carrying on of an unincorporated business.
( t lat ter of  El ik ind v.  State Tax Conmission, 63 A.D.2d

2. Hampton and Management:  Pet i t ioner 's al l_eged salary
income from these trlro entities constituted income derived
from the conduct of an unincorporated business having a
unitary purpose in relat ion,to which pet i t . ioner was a
entrepreneur.  (Tax Law, $703(b) I  Matter of  Merr ick v.  Tul ly,
68  A.D.2d 289;  Mat te r  o f  Se i fe r  v .  S ta te  Tax  Commiss ion ,
58  A.D.2d 726;  Mat te r  o f  Naro f f  v .  Tu11y,  55  AD2d 755;
Mat te r  o f  Fe ld  v .  GaI Iman,  41  A.D.2d 882. )
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D. That pet i t ioner 's claimed exerrpt ion under Tax Law,

sustained because petitioner failed to prove that he was the

specif ic real  property.

$703(e)  i s  no t

owner of any

E. That the pet. i t ion of

in Conclusions of law t'A" and

DATED: Albany, New York

MAY 2 ? 1983

Robert S. 0lnick is granted to the extent indicated

' tB" and is otherwise denied.

STATE TAX COMMISSION
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

tlay 27, 1983

Robert S. Olnick
303 East  57 th  S t ree t
New York, NY 7A022

Dear  Mr .  0 ln ick :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 &, 722 of the Tax law, ooy proceeding in court  to
review an adverse decision by the St.ate Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Building il9 State Campus
Albany, New York 12227
Phone l f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Robert B. Spring
1 3 0  E a s r  4 0 t h  S r .
New York, NY 10016
Taxing Bureau' s RepresenLat ive



STATE OF NEW YORK

STATE TN( COU}fiSSION

In the Matter of the Petitioa

o f

ROBERT S. ONIICK

for a Redetermination of a Deficiency or for
Refund of Uniocorporated Business Tax under
Art.ic1e 23 of the Tax f,aw for the Years 7969,
1970 and 1971.

l,lhether petitioner - rras

estate manager with respect

and commissioos.

Petit ioner, Robert S. Olnick, 303 East 57th Street, New York, New York

7A022, filed a petition for a redetermination of a deficiency or for refund of

unincorporated business tax under Article 23 of the Tax f,aw for tb.e years 1969,

1970 and 1971 (F i le  Nos.  19708 and 19709) .

A formal hearing was held before Herbert Carr, Ilearing Officer, at the

offices of the State Tax Commission, Two World Trade Center, New York, New

York, on July 26, L979 at 9:15 A.M. Petit ioner appeared by Robert B. Spring,

Esq. The Audit Division appeared by Peter Crotty, Esq. (Samuel Freund, Esq.,

o f  counsel ) .

ISSIIE

DECISION

engaged i.n an unincorporated business as a real

to income received in the forn of salaries, fees

FII'IDINGS 0F FACT

1.  0n Apr i l

Robert S. 0lnick,

14 ,  1977 ,

assert ing

a $ot ice of

additional

Deficieacy rdas

tax, penalty and

issued to

interest

petit ioner,

as fo l lows:



YTAR DEFICIENCY
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PENAITY A}ID
INTEREST

$2,4oo .  19
| ,362.96
I  ,353.  19

TOTAI.

$8 ,  115  .89
5 , t 49 .7L
5 ,867 .87

L969
$74
197  1

95 ,715  . 70
3 ,786 .75
4 ,511  .  68

Starrett Brothers and Ekea, Inc.
301  Eas t  57 th  S t .  ,  N .Y .  ,  N .Y .

f,enox Terrace Developnent Assoc.
10  W.  135 th  S t . ,  N .Y . ,  N .Y .

Haurpton Investors, Inc.
c/o llanpton Maaagenent
2500 Johnson Ave., Riverdale, N.Y.

Fort'ne Funding Corporation
301  Eas t  57 th  S t .  N .Y .  ,  $ .Y .

TOTAI. W-2 INCOME

Ilanagenent fees

Comni.ssions

TOTAI,

2, Consents extending periods of linitation were executed on Decenber 30,

1972, January 22, 1975, Decenber 12, L974 and Decenber 5, 1975.

Robert S. Olnick received W-2 incone, managemeot fees and commissions, as

fol lows:

1969 1970

$45  ,000 .00

15 ,000 . 00

L977

a )

b )

c )

d )

$43 ,076 .76

15  ,000 .00

7,500 .00

15 ,000. 00

$80,575.  76

36 ,000 .00

3,341 .  q0

$119 ,917 .75

7  ,500 .00

15 ,50o. oo

$83 ,000 .00

$56 ,769  .  10

15  ,000 .00

7 ,500 . oo

15 .500 .00

$94 ,769  .  10

e )

$83 ,000.00 $94,769 .  10

3. The Departmeot of Taxat.ion and Finance ("Departnent") deened such

salaries, fees and comissioas the incone of an tuincorporated business.

Petitionerts contention that he was aD enployee of the above entities was not

sustained by the Department because petitioner rras employed sinultaneously by

two or nore eotities, that there was no t'supervision and controlt' or "division

of tine" and that petitioner {das an independent cootractor.
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4. .  Starrett Brothers and Iken, Inc., 301 East 57th Street, Nelv York, New

York (trStarrett'r) hras a publicly held corporation prinarily engaged in the con-

struction business. Petitioner seryed as chairman of the board and president

duriag 1969 and part of 1.970 aad thereaf,ter solely as chairnaa of the board.

Petitioner olrns 11 percent of the outstandiag shares of Starrett. Petitioner

was hired by the board of directors r*ith whom he negotiated the terns of

enqrloyment on an annual basis. Tbese terns were not nenorialized in a written

contract. The amount of petitioner's salary was affected by his part-tirne

status. Io L970 the board of directors hired a full-tine presidetrt at a salary

of $75,000.00. Petit ioner maintained an off ice at Starrett,  had assistants

paid by Starrett and devoted as much as six days per week to his duties. IIe

was covered by a pension plaa as well as health and accident insurance paid for

by Starrett. Petitioner did not clain reinbursemeot for sone expenses but did

for others.

5. teaox Terrace Developnent Associates ("Lenox"), 10 West 135th Street,

$ew York, New York ldas a partnership of which petitioaer was a partner. It had

previously been a coqporation at which tine petitioner senred as president.

Lenox leas a housing developnent consistiag of six buildiags, couprising 11715

apartments and five shopping centers. Petitioqer perforued services for Lenox

ever-v l{edaesday norning. IIe signed all chechs and negotiated every conmercial

lease aad renewal.

6. Fortune I'unding Corporation ("Fortune"), 301. East 57th Street, New

York, New York was a corporation of which petitioaer owued 100 percent of the

outstanding shares. It rras engaged in short-tern nortgage loaas aad accounts

receivable financing.
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7. Ilanptoo favestors, Inc. ("Hampto[r')r 2500 Johnson Avesue, Riverdale,

New York was established in 1949 or 1950. It owned some real estate and other

capital used for short-tern investnents. Petitioner tlas president and 50

Bercent, shareholder of the.corporatioa with the remainiag shares owned by tbree

other persons. Petitioner performed services for Eaqrtoa as circumstances

required, but had no regular hours.

8. Hampton Managenent ("1{anagement'r), 2500 Johnson Avenue, Riverdale, l{ew

York was a partnership, of which petitioner was a partner, engaged in the

rnanagemeot of one piece of real property owned by llampton

9. Petitioner received no fringe benefits such as peasion plans, health

or accident insurance from Lenox, Fortrrne, Ilauptoa or Hanageneot even though

tenox had a pension plan and all of the foregoing entities had nedical plaos

for eqrloyees.

10. Petj.tioner traosacted business of Fortune and Harpton out of his law

offi.ces located next door to the offices of Starrett.

11. All of the foregoing entities with-beld FICA Lax for petitioner.

\2. No federal i-ncome tax was withheld by any of the foregoing entities

for the reason that petitioner was advised by his accountant that he would not

be liable for such taxes for the years in question.

13. Starrett, Lenox and Fortnne rrere separate entities haviag independent

busiaess purposes fron each other aad from fiampton aod Management.

'1.4. Ilanpto4 and Maaagement were closely related business entities serving

a unitary business purpose.

CONCIUSIONS OT TAil

A. That. petitioaer sustained the burden of proving an enployer-enployee

relatioaship between himself and Starrett. Petitioner nas hired by and under
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the direct supervision and control of the Board of Directors of this publicly

held corporatioa. He was covered by a pensioa plan and coupany health and

accident benefits. A direct correlation betweea hours worked and amounL of

cottrpensat^ioa need qot be shown since petitioner \das euployed on a annual salary

basis. Petitioner's part-tine status was reflected in coupensation paid to

hin. Tbe mere involvement of petitioner in otber r:nrelated business eaterprises

does not ipso facto render his emplo:/ment by Starrett, the carrying oo of an

unincorporated business (Tax Law, S703); Matter of Harold and Isabel Feld,

State Tax Cormrission, October 29, 1971; Mattqr of LeSIie Geiger, State Tax

Connission, December 31, 1970.

B. That petitioner established a bona fide employer-enployee relationship

betweeo himself and Fortr:ne. Petitioner rdas entitled to carry on Fortuners

business activities in corporate forn without iacurring unincorporated business

tax liability, sioce Fortune was unrelated to petitioner's otber business

activit ies.

C. That petitioner failed to establish a bona flde erployer-euployee

relationship betweea himself and:

1. Leooxr Petit ionerrs performance of services in
nanaging real property for tbis partnerhisp constituted
the carrying on of an unincorporated business.
(Hatter of l l i l iqd v. State Tax Comission, 63 A.D.2d

2. Hanpton and Management: Petitionerfs alleged salary
incone from these tvo eutities constituted incone derived
fron the conduct of an r:nincorporated business having a
unitary purpose in relation to lshich petitioner was a
entrepreneur. (Tax Law, $703(b); Mattef of Herrick v. Tul1y,
58 A.D.2d 289; llat_ter of Seifer v. Sfate-Tax Conmission,
58 A.D.zd 726; Matter of N?roff v. Tully, 55 AD2d 755;
llatter of Feld @.DIETE .)
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D. That petitiooer's claimed exerption

sustained because petitioner failed to prove

specific real property.

E. That the petition of

in Conclusions of f,aw "Att and

DAIED: Albany, Ner* York

MAY 2 ? 1983

under Tax f,aw, $703(e) is not

that he was the owner of any

Robert S. Olnick is granted to the extent indicated

ttBtt and is otherwise denied.

STATE TAX COM}IISSIOI{




