
STATE OF ffEI,I YORK

STATE TAX COMMISSION

In the tter of the Petition
o f

Estate of Richard E. Ilynatt
and Carol E. Mynatt

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law
for the Years 1975 & 1976.

AtrTIDAVIT OF HAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of Hay, 1.983, he served the within notice of Decision by cerLified
mail upon Estate of Richard E. Mynattrand Carol E. Mynatt the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Estate of Richard E. Mynatt
and Carol E. Mynatt
22 Suellen Rd.
I s l i p ,  NY  11751

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United $tates Postal Service within the State of l,lew York.

That deponent further says that the said addressee is the petitioner
herein and that, the address set forth on said r,rrapper is the last known address
of the petit ioner.

Sworn to before me this
6th day of May, 1983.

AWH0nXZED f0 hD}llNIStER
0A?tlS TLRSUAIII- trX IrAw
sEctIoN 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Estate of Richard E. Mynatt .
and Carol E. llynatt

for Redet.erninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax traw
for the Years 1975 & 1976.

AFFIDAVIT OF MAITING

Stat.e of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is aa enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon PauI C. Ludwig Lhe representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
$rapper addressed as fol lows:

Paul C. Ludwig
Ludwig & Scourby
170 01d Country Rd.
Hineo1a, NY 11501.

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said erapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6th day of l{ay, 1983.

OATTIS PURSUANT TO TAX IAW
sEcTIoN L7{

AUTHORIZED TO JIDMI



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 6,  1983

Estate of Richard E. Mynatt
and Carol E. Mynatt
22 $uellen Rd.
I s l i p ,  NY  11751

Dear Mrs. Mynatt:

Please take notice of the Decision of the $tate Tax Corurission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section{s) 722 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, wilhin 4 months fron the
date of this notice.

Iaquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Albany, New York 72227
Phone # (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Paul C. Ludwig
Ludwig & Scourby
170 01d Country Rd.
Mineola, Nf 1:.501
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

RICHARD E. I{nIATT AND CAROI E. MTNATT

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years 1975
and 1976.

DECISION

PeLi t ioners ,  R ichard  E.  Mynat t  and Caro l  E .  Mynat t ,  22  SueTIen Road,  fs l ip ,

New York 11751, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of unincorporated business tax under Art ic le 23 of the Tax law for the

years  1975 and 1976 ( f i te  No.  26551) .

A sma11 claims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Jury  13 ,  r9B2 a t  1 :15  P.M.  Pet i t ioner  caror  E .  Mynat t  appeared

with Paul C. ludwig, Jr. ,  Esq. The Audit  Divis ion appeared by PauI B. Coburn,

E s q .  ( I r v i n g  A t . k i n s ,  E s q . ,  o f  c o u n s e l ) .

ISSI]ES

I.  Whether pet i t ioner Richard E. Mynatt ts construct ion consultant.  act iv i t ies

const i tuted the carrying on of an unincorporated business of which the income

derived therefrom is subject to the imposit ion of unincorporated business tax.

I I .  Whether pet i t ioner Richard E. Mynatt 's construct ion consultant income

may properly be reduced by losses purportedly sustained from pet i t ioners'  dog

breed ing  ac t iv i t ies .
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FINDINGS OF FACT

1. Pet i t ioners, Richard E. MynatL and Carol  E. Mynatt ,  t imely f i led a

joint New York State Income Tax ResidenL Return for each of the years 1975 and

I976. 0n their  1975 return Richard E. Mynatt  (hereinafter pet i t ioner) reported

his occupat ion as I 'Construct ion ConsulLant" whi le Mrs. Mynatt  reported her

occupat ion  as  r rAc t ress /dog breeder t ' .  Mrs .  Mynat t rs  ac t ing  income was reporLed

as wages. The income and/or expenses derived from the dog breeding act iv i t ies

was combined with pet i t ioner 's construct ion consult ing income and reported as

"business income" of $31,232.22. 0n their  1976 ret:urn pet i t ioner reported his

occupat ion as "Consultant".  Mrs. Mynattrs reported occupat ion was ident ical  to

that designated on their  1975 return. "Business Income" of $33 ,0L7.26 reporLed

on their  1976 return was derived, pursuant to a copy of their  Federal  Schedule

C annexed thereto, f rom act iv i t ies of I tconsultantr t  and "dog breeder".  Gross

rece ip ts  o f  $37 ,316.00  repor ted  on  sa id  Schedu le  C was der ived  exc lus ive ly  f rom

peti t ionerrs construct ion consult ing act iv i t ies as evidenced by a Federal  form

1099-Misc . ,  wh ich  repor ts  sa id  amount  pa id  to  pe t i t ioner  dur ing  I976 as  "Commiss ions

and fees to non-employees". The payor of said amount was Raymond International

Inc . ,  P .0 .  Box  22718,  Houston ,  Texas .  Pet i t ioners  d id  no t  f i l e  un incorpora ted

business tax returns for ei ther vear at i -ssue herein.

2. 0n November 29, 7978 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners wherein i t  was stated that "The t)pes of business income

which you report  are both subject to unincorporated business tax. In the

fol lowing computat ion the business income from consultant and dog breeding are

combinedtr.  Accordingly,  a Not ice of Def ic iency was issued against pet i t ioners

on March  5 ,  1979 asser t ing  un incorpora ted  bus iness  tax  o f  $21433.72 ,  p lus

p e n a l L i e s  a n d  i n t e r e s t  o f  $ 1 , 3 8 6 . 7 2 ,  f o r  a  t o t a l  o f  $ 3 , 8 2 0 . 4 4 .  S a i d
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pena l t ies  l , re re  asser ted  pursuant  to  sec t ions  6S5(a) (1 )  and 635(a) (2 )  o f  the  Tax

Law for fai lure to f i le unincorporated business tax returns and fai lure to pay

the tax deLermined to be due respect ively.

3. During the years at issue pet i t ioner rendered services for

RaSrmond Internat ional Inc. (Raymond Int '1).  He contended that.  such services

const i- tuted the pract ice of the profession of "Construct ion engineer",  thereby

rendering the income derived therefrom as exempt from the imposition of unin-

corporated business tax. In the al ternat ive, pet i t ioner argued that his

act iv i t ies also const. i tuted services rendered as an employee of Rayrnond Int '1,

and as such, the income derived therefrom would be exempt from the imposit ion

o f  s a i d  t a x .

4. Pet i t ioner had been working in the construct ion f ie ld for approximately

f i f ty years and has been the recipient of  many awards and ci tat ions within the

industry.  Pet i t ioner commenced emplo5rment with Raymond Int '1 in or about L968.

He remained so employed unt i l  1972, at which t ime he reached the mandatory

ret i rement age of s ixty-f ive (65).  Since company pol icy required his ret i rement

he entered into a consult ing agreement with Raymond Int 'L Such consult ing

agreement was renehled on a yearly basis and pet i t ioner remained a consultant

for Raymond Int ' l  unt i l  the t ime of his death aL age seventy-three (73) on

JuIy 2, 1981. Prior to his ret i rement.  pet i t ioner held the t i t le of "Assistant

V ice  Pres ident r r .

5 .  Pet i t ioner 's  consu l t ing  agreement  da ted  Apr i l  18 ,  7974,  and e f fec t i ve

fo r  the  per iod  May 1 ,  7974 th rough Apr i l  30 ,  1975 prov ided,  in te r  a l ia  tha t :

(a) Pet i t ioner trwould be placed on a consult ing basis rather than
being on the salar ied payrol l  as is now the case. "

(b) Pet i t ioner "wi l l  be paid a rate of $100.00 a day for each day you
actual ly work" payable on a monthly basis.  Addit ional ly,  he wi l l  receive,
"A t  the  sa t is fac to ry  conc lus ion  o f  the  ass ignment  - - -  $10.00 /day  fo r
the days worked subsequent.  to May 1, 1974., ,



-4 -

(c) t rNo tax or other deduct ions wi l l  be made from the payments made"
to pet i t ioner

(d)  Pet i t ioner 's  serv ices  "w i l l  be  requ i red  on  a  fu l l  t ime bas is " .

(e) Pet i t ioner trwi l l  be reimbursed for your reasonable travel and
l iv ing expenses when working outside your normal work locat ion at 2
Penn Plaza, New York Cityt ' .

Subsequent consulting agreements extending through the balance of the

period at issue herein contained essent ial ly the same provisions.

6. During the years at issue pet i t ioner spent much t ime away from home

on assignments. When not in the f ie ld on specif ic assignments he reported to

h is  2  Penn P laza  o f f i ce  on  a  da i l y  bas is .

7. Pet i t ionerrs assignments dealt  with heavy construct ion in the nature

of ports,  dams, br idges and tunnels,  etc.  One assignment during the years at

issue was with respect to work on the Chesapeek Bay Bridge. Pet i t ioner purport-

edly rendered services in an execuLive capacity.  His dut ies were supervisory

and relat.ed in part  to engineering.

B. Although pet i t ioner took courses at several  universi t ies he never

received a degree. The nature of the courses he part ic ipated in dealt  with

construct ion, management and account ing.

9 .  Pet i t ioner  he ld  no  cer t i f i ca t ion  or

10 .  Pet i t ioner  rendered serv ices  so le ly

a t  i s s u e .

11 .  Pet i t ioner 's  consu l t ing  agreements ,

and that f rom Raymond Int '1,  aI I  referred to

during the years at issue herein.

l icense in engineering.

for Raymond Int. '1 dur ing the years

as wel l  as his own

peti t ioner as being

correspondence

a ttconsultanttt

12. Although addit ional t ime was al lowed for submission of documental ion

detai l ing the exact nature of pet. i t ioner 's act iv i t ies during the years at

issue, no such documentat ion was forthcoming.
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13.  Dur ing the hear ing i t  was a l leged that  Raymond Int r l  superv ised and

contro l led pet i t ioner ts  act iv i t ies;  however,  no ev idence was submit ted to

support  such a l legat ion.

14.  Pursuant  to a le t ter  submit ted by pet i t ioner  dated September 3,  L978

the test imony adduced by Carol  E.  Mynat t  dur ing the hear ing held here in,  i t

a l l eged  tha t :

(a) The aforementioned dog breeding activit ies were engaged in by
both pet i t ioner  and Mrs.  Mynat t .

(b) Partial or^mership in one champion grade ttAfghantt dog was purchased
by petit ioners. The remai-ning interest was hel-d by the owner of
Grandeur Kennels.

(c)  Said dog was to be used for  breeding and show purposes and such
purchase was made wi th the in tent ion of  producing a prof i t .

(d)  Said dog,  which was boarded in pet i t ionersr  home, devel -oped an
lnf i r rn i ty  of  the h ip which destroyed i ts  va lue for  the purposes
intended.

15. No documentary evidence was submitted in support of any of the above

such a l legat ions.

16. Although a breakdown of income and

rrConstruct ion Consul tant t t  act iv i t ies and the

requested at the hearing, no such breakdown

determined that no income was derived during

breeding act iv i t ies.

expenses at t r ibutable to the

t tdog breedingt t  act iv i t ies was

was submit ted;  however,  i t  was

the years at  issue f rom the dog

L7. The expenses purportedly incurred with respect to the dog breeding

act lv i t ies \^rere deducted on pet i t ioners t  returns in computing their  reported

business income.
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CONCLUSIONS OF LAW

A. That  the per forming of  serv ices deal ing wi th the conduct  of  business

i tse l f ,  inc luding the promot ion of  sa les or  serv ices of  such business and

consul t ing serv ices,  does not  const i tu te the pract ice of  a profession even

though the serv ices involve the appl icat ion of  a specia l ized knowledge.  (20

N Y C R R  2 0 3 . 1 1 ( b )  ( 1 )  ( i ) ) .

B.  That  pet i t ioner ts  serv ices for  Raymond Int r l  dur ing the years at  issue

deal t  wi th the conduct  of  business i tse l f .  Accordingly ,  even though pet i t ionerrs

serv ices involved the appl icat ion of  a speci :a lJzed,  knowledger they do not

const i tu te the pract ice of  a profession wi th in the meaning and intent  of

sec t i on  703 (c )  o f  t he  Tax  Law and  20  NYCRR 203 .L1 (b )  (1 )  ( i ) .

C. That the determination whether services r,rere perf ormed by an indl-vidual

as an ttemployeett or as an tt independent agentrt turns upon the unique facts and

ci rcumstances of  each case.

r r rThe d is t inct ion between an employee and an independent  contractor
has been said to be the difference between one who undertakes to
achieve an agreed resul t  and to accept  the d i rect ions of  h is  employer
as to the manner in which the result shall be accomplished, and one
who agrees to achieve a cer ta in resul t  but  is  not  subject  to  the
orders of the employer as to the means which are used. I  (Matter of
Mor ton ,  2B4 N.Y.  167,  I72) .  I t  i s  the  degree o f  con t ro l  and d i rec t ion
exercised by the employer that determines whether the taxpayer is an
entp loyee.  (8 .9 . ,  Mat te r  o f  Greene v .  Ga l l rnan,  39  A.D.2d 270,  272 '
a f f ' d .  3 3  N . Y . 2 d  T  Y o r k  S t a t e  T a x  C r t * . ,4 ! !  s .  J J  r r .  r .  & u  r  , 9 t  r t 4 L L g t  v r  r t l D t l t u 4 u  v .  r r s w  r v t N  u L c L s  r e A  v v | J g a .  t

33 A.D.2d L07L,  mot .  fo r  1v .  to  app.  den.  27  N.Y.2d  483;  Mat te r  o f  Hard
v .  Murphy  29  A.D.2d 1038;  see 20  NYCRR 203.10 ;  c f .  Mat te r  o f  Sq l1 : l van  Qo. ,
289 N.Y.  110,  LL2) . "  Mat ter  o f  L iberman v.  Gal lman,  41 N.Y.2d 774,
778 .

D. That  pet i t ioner  has fa i led to susta in h is  burden of  proof ,  requi red

pursuant  to sect ion 689(e) ,  as incorporated in to sect ion 722 of  the Tax Law, to

show that  the degree of  d i rect ion and contro l  exerc ised by Raymond Int r l  over

h is  act iv i - t ies was suf f ic ient  for  the ex is tence of  a bona f ide employer-employee
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relat ionship. Accordingly,  pet i t ionerrs act iv i t ies did not const i- tute services

rendered as an employee within the meaning and intent of section 703(b) of the

Tax Law.

E. That pet i t ionerrs construct ion consultant act iv i t ies const i tuted the

carrying on of an unincorporated business pursuant to sect ion 703(a) of the Tax

Law. Accordingly,  the income derived therefrom is subject to the imposit ion of

unincorporated business tax pursuant to sect ion 701(a) of the Tax Law.

F. That al though pet i t ioners have fai led to sustain their  burden of proof

required pursuant to sect ion 689(e),  as incorporated into sect j .on 722 of the

Tax Law, to show that their dog breeding activities were engaged in for profit,

the expenses attr ibutable to such act iv i t ies are not herein disal lowed since no

act ion was taken by the Audit  Divis ion to raise the def ic iency.

G. That the pet i t ion of Richard E. Mynatt  and Carol  E. Mynatt  is denied

and the Not ice of Def ic iency dated March 5, I979 Ls hereby sustained together

with such additional penalty and interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

FIIAY O 6 PB3
PRESIDENT

SSIONER


