
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion
o f

Edward E. Mori t t

for RedeLerminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  1971 & 1972.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
l8 th  day  o f  March ,  1983.

AT IDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said l rrapper is the last known address

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l8th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Edward E. Mori t t ,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Edward E. Mori t t
21A Whippoorwi l l  Rd.
Armonk, NY 10504

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 1B,  1983

Edward E. Mori t t
21A Whippoorwi l l  Rd.
Armonk, NY 70544

Dear  Mr .  Mor i t t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 722 of the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the admini-strat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Lar+s and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc:  Pet i t ioner 's  RepresentaL ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Petit.ion

EDhIARD E. MORITT

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 af the Tax Law for the years 1971
and 7972.

I I .  Whether  pe t i t ioner 's  fa i lu re  to  f i le

returns on time and pay the Lax when due was

wil l fu l  neglect,  thereby permit t ing waiver of

s e c t i o n s  7 2 2 ,  6 8 5 ( a ) ( 1 )  a n d  ( a ) ( Z )  o f  r h e  T a x

o f

o f

DECISION

Peti t ioner,  Edward B. Hori t t ,  zr / .  whippoorwi l l  Road, Armonk, New york

10504, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the vears 1971

and 7972 (File No. 22075).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the St.ate Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 18 ,  r9B2 a t  9 :15  A.M.  pe t i t ioner ,  Edward  E.  Mor i t t ,  appeared pro

se.  The Aud i t  D iv is ion  appeared by  pau l  B .  coburn ,  Esq.  ( r rw in  Levy ,  Esq. ,  o f

counse l ) .

ISSUES

I. Llhether pet. i t ionerrs act. iv i t ies as a f loor broker on the New York

Stock Exchange const i tuted the carrying on of an unincorporated business,

thereby subject ing the income earned from said act iv i ty to unincorporated

bus iness  Lax .

unincorporated business t .ax

based on reasonable cause, and not

the penalt ies asserted due under

law.
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FINDINGS OF FACT

1. Pet i t . ioner,  Edward E. Mori t t ,  t imely f i led New York State nonresident

personal income tax returns for the years 1971 and 1972 wherein he reported

bus iness  income f rom h is  ac t i v i t ies  as  a  s tockbroker  o f  $351742.00  fo r  1971 and

$32'999.00 for L972. No unincorporated business tax returns were f i led for the

years at issue. Amended nonresident personal income tax returns were f i led by

pet i t ioner for the years 1971 and 1972, however,  the changes made on said

amended returns are not germane to the issues addressed herein.

2. 0n February 27, 1978, the Audit  Divis ion issued a Not ice of Def ic iency

to  pe t i t ioner  fo r  the  years  1971 and 1972,  asser t ing  tha t  $2 ,647.16  o f  un incor -

porated busi.ness tax was due together with penalt ies ( imposed pursuant to

sec t ions  722,685(a) (1 )  and (a ) (2 )  o f  the  Tax  Law)  and in te res t .  The Not ice

was based on a Statement of Audit  Changes, or iginal ly dated November 21, 1977,

wherein the fol lowing explanat ion was offered:

"Your act iv i t ies as a stockbroker const i tute the carrying on
of an unincorporated business and the net income derived from
this source is subject Lo the unincorporated business tax."

The Statement of Audit  Changes decreased the addit ional unincorporated

business tax due by $60.00 due to a "Reduct ion in 1970 New York StaLe Personal

Income Tax  per  IT -115 f i led" .

3. During the years at issue pet i t ioner was an independent f loor broker

on the New York Stock Exchange. The business i -ncome shown on pet i t ioner 's 1971

and. 1972 New York tax returns represented commission income generated from the

execut ion of t rades for the brokerage f i rm of Francis f .  du Pont.  Al though

Peti t ioner executed t .rades solely for the f i rm of Francis f .  du Pont,  he was

not bound, contracLual ly or oLherwise, to said f i rm. As a sole proprietor,

pet i t ioner was free to execute trades for any f i rm which gave him an order.
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The f i rm of Francis I .  du Pont.  did not exercise any direct ion or control  over

pet i t ioner rs  ac t iv i t ies  as  an  independent  f loor  b roker .

4. Pr ior to the years at issue, pet i t ioner vnas a partner in the f i rm of

Franc is  I .  du  Pont .  When pet i t ioner  le f t  Lhe par tnersh ip  on  December  31 ,7970,

he  had a  de f ic i t  in  h is  cap i ta l  account  o f  approx i rna te ly  $355,000.00 .  Pet i t ioner

was unable to raise the funds necessary to close out his capital  account and,

accordingly,  he worked out an arrangement with the f i rm whereby the brokerage

commissions he earned in 1971 and \972 were returned to the f i rm in payment of

his capital  account def ic i t .  Pet i t ioner argues that s ince he never actual ly

received or had construct ive use of the commission income earned in 1971 and

1972 from Francis I .  du Pont,  that said income should not be subject to unincor-

pora ted  bus iness  tax .

5. Pet i t ioner 's 1971 New York income tax return was prepared by a cert i f ied

publ ic accountant,  whi le t t re 7972 New York return rdas prepared by pet i t ioner.

LThen the 1971 return was prepared, pet i t ioner and his accountant discussed the

possibi l i ty of  an unincorporated business tax l iabi l i ty and, when posed the

quest ion rorhether or not his accountant advised him i f  he was or was not subject

to unincorporated business tax, pet i t ioner responded in the fol lowing manner:

rr l  th ink that we arr ived at that conclusion. He didn' t  feel
certain that I  wouldn' t  have to pay unincorporated business
but I think it was mostly me that came to that determination
because f  don' t  bel ieve that he was that wel l  versed on how
State would look at i - t t t .

C0NCIUSI0NS 0F IAIII

A. ThaL pet i t ioner 's business act iv i t ies as an independent

on the New York Stock Exchange const i tuted the carrying or of an

business [Tax Lar+ sect ion r03(a)]  and the income generated from

t a x ,

the

f loor  b roker

unincorporated

sa id  ac t iv i tes
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is subject t .o the unincorporated business tax imposed by sect ion 701(a) of the

Tax Law.

B. That section 705(a) of the Tax Law defines unincorporated business

gross  lncome as :

" . . . the  sum o f  the  i tems o f  income and ga in  o f  the  bus iness ,
whatever kind and in whatever form paid, includible in gross
income for the taxable year for federal  income tax purposes.

C. That sect ion 61(a) of the Internal Revenue Code of 1954

income as ". . . income from whatever source derived, including (but

to) the fol lowing i tems: .

o f

de f ines  gross

not l imited

(12) Income from discharge of indebtedness"

D. That commission income received by pet i t ioner from the f i rm of Francis

I .  du Pont during the years 1971 and L972 is includable in federal  gross income

and unincorporated business gross income within the meaning and intent of

sect ion 61(a) of the Internal Revenue Code and sect ion 205(a) of the Tax Law,

respec t ive ly .

E. That pet i t ioner has fai led to sustain the burden of proof imposed by

sect ions 722 and 689(e) of the Tax law to shor+ that his fai lure to f i le unincor-

porated business tax returns for the years 1971 and 7972 and pay the tax when

due was based on reasonable cause and not wi l l fu l  neglect.  Accordingly,  the

pena l t ies  assessed pursuant  to  sec t ions  722,  685(a) ( t )  and (a ) (2 )  axe  sus ta ined.

F. That pet i t ioner is ent i t led to a credit  of  $60.00 for the reduct ion in

his 1970 personal income tax l iabi l i ty as set forth in Finding of Fact "2",

supra .
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G. That the pet i t ion of Edward E. Mori t t  is granted to the extent indicated

in  Conc lus ion  o f  LawI tF t ' ,  supra ,  and tha t  the  Not ice  o f  Def ic iency ,  as  mod i f ied ,

is sustained, together with such addit ional interest and penalty as may be

lawfully due and owing.

DATED: Albany, New York

MAR 1 I l9g3
STATE TAX COMMISSION

' -1?-cllr.a.ic:t. 
G t<:CfL"--

PRESIDENT

COMMISS


