
STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition-
o f

ll. Budd Mittleman

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of ilnincorporafed
Business Tax under Art icle 23 of the Tax law for
the Years 7977 - 7979.

ATFIDAVIT OT MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and tr'inance, over 18 years of age, and
that on the 16th day of September, 1983, she served the within notice of
Decision by cert i f ied mail upon M. Budd Mitt leman, the petit ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

M" Budd MitLleman
35 Sutton Place
New York, NY 7A022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
t^he United States Postal Service within the StaLe of New York.

That deponent further says that the said addressee is the petitioner
herein and that fhe address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to
16th day

before rne this
of  September,  1983.

IAED 10 IDMINI
OA?HS PURSUAI{I I0 fAX IrAl|
siicflol.t 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

M. Budd Mittleman

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art icle 23 of the Tax Law for
the Years 1977 - 1979.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 16th day of September, 1983, she served the within notice of
Decision by cert i f ied mail upon E. Gayle McGuigan the representative of the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

E. 6ayle McGuigan
555 Madison Ave
New York, NY 10022

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
Iast known address of the 4epresentative of the petit ioner.

before me this
of  September,  1983.

TO ADMINI
TI{s PURSUANT t0 tAX IJAW

sncTIo$ t ?4



Dear Hr. Mitt leman:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) tZZ of the Tax law, any proceeding in courL to review an
adverse decision by the State Tax Commission can oflIy be instituted under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn the
date of  th is  not ice.

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 16, 1983

M. Budd }littleman
35 Sutton Place
New York, NY 10022

Inquiries concerning the comput.at.ion of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building 119 State Campus
Albany, New York t2227
Phone 1l (518) 457-2a70

Very truly yours,

STATE TAX COI,IMISSION

cc: Petit ionerts RepresentaLive
E. Gayle.McGuigan
555 Madison Ave.
New York, NY 10022
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

M. BIIDD MITTLEMAN

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under :
Art ic le 23 of the Tax Law for the Years L977,
1 9 7 8  a n d  L 9 7 9 .  3

DECISION

Peti t ioner,  M. Budd Mit t leman, 35 Sutton P1ace, New York, New York 10022'

filed a petition for redetermination of a deficiency or for refund of unincor-

porated busl-ness tax under Art ic le 23 of the Tax Law for the years 1977, L978

and L979 (F i le  No.  34859) .

A small- claims hearing was held before Al-l-en Caplowaith, Hearing Officer,

at the off ices of the State Tax Comnission, Two trr lor ld Trade Center,  New York,

New York, on December 7, 1982 at 2245 P.NI.  Pet i t ioner appeared with E. Gayle

McGuigan, Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Paul

Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ionerrs act iv i t ies engaged in during the years L977, 1978

and, 1979 constituted the practice of a profession of which the income derived

therefrom is exempt from the imposition of unincorporated business tax.

FINDINGS OF FACT

1. M. Budd Mittleman (hereinafter petitioner) filed combined New York

State income tax resident returns with his wife for the years 1977, 1978 and
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1979 whereon he  repor ted  bus iness  income o f  $32,2 I9 .00 ,  $34,578.00  and $34,274.00

respect ively.  He also f l led New York State unincorporated buslness tax returns

for said years whereon he al-located the majority of his income to sources with-

out New York State. He described his rroccupat iontt  on his personal income tax

returns and his ttkind of businessrr on his unincorporated business tax returns

as "consultantr f  ( I977),  f 'consultantrr  (1978) and rrstat ist ic ianrr (L979).  No

unincorporated business tax liability was computed by petitioner for L977 and

1979. Eor L978 his unincorporated busi.ness tax l labi1- i ty was computed on his

r e t u r n  t o  b e  $ 5 3 . 1 8 .

2. 0n May 1, 19Bl the Audit Division issued a Statement of Audit Changes

wherein pet i t ionerts ent i re net prof i t  f rom business for each year at issue

herein was held subject to the unincorporated business tax. The Audl- t  Divis ionts

explanation f or such action riTas as f ollows:

"We have received and reviewed your reply to our letter
requesting further information regarding your possible liability
for the uni.ncorporated business tax.

The unincorporated business tax exclusion applies only to
the pract ice of certain professions. Speclf ical ly,  the pract ice
of law, medicine, dent istry or archi tecture are exempt. Also,
the practice of any other profession is exempt if capital- is
not a material lncome producing factor, and more than 80% of
the unincorporated business gross income is derived from personal
services actually rendered by the individual.

Although the services as a consultant in pharmaceutical
research and deveLopment involves the application of specialized
knowledge, the nature of the services does not const i tute a
profession within the meaning and intent of  sect lon 703(c) of
the Tax Law.

Also, since your only regular place of business is at 527
Madison Avenue ln New York City, all your income is subject to
the unincorporated business tax even though you may travel outside
the state for the purpose of performing any duties connected with
your  p ro fess ion . "
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Aceordingly ,  ^  Not ice of  Def ic iency r i ras issued against  pet i t ioner  on

June 8,  1981 asser t ing unincorporated business tax of  $3,543.28,  penal ty  of

I

$ 3 2 7 . 1 7 , ' p l u s  i n t e r e s t  o f  $ 3 2 5 . 0 0 ,  f o r  a  t o t a l  d u e  o f  $ 4 , 1 9 5 . 4 5 .

3. During the hearing held herein petitioner conceded that he is not

properly ent i t led to al locate a port ion of hls business incoure to sources

without New York State.

4. During the hearing petitioner argued that his business income derived

during the years at issue is exempt frorn the inposition of unincorporated

business tax since he was engaged in the pract ice of the profession of bionetr ics '

a special ized form of stat ist ics deal ing with biological  observat ions and

phenomena.

5. During the years at issue petitioner performed services for approxlmately

three (3) najor pharmaceutical companies. He was compensated on a yearly

retainer basis.

6. Pet i t ioners act iv i t ies consisted of providing information on new'

potentiall-y useful pharmaceutical compounds through the statistical analysis of

var ious data compi led from the test ing of such compounds. Specif ical ly,

petltioner described his acti.vj-tles engaged in for his client pharmaceutical

companies as follows:

(a) Wlth respect to the pre-clinical determination of which
of several promising compounds to develop and subject to the
costly and time-consuming clinical procedures of testing and
evaluat ing, he studied the data relat ive to protency, toxl-ci tye
and specifications that were available with respect to the
competing compounds and then advised his clients which of those
compounds he bel-leved merit.ed further development, testing and
evaluation.

1 
lh" nature of thls penalty is not

However, the interest figure reported on
appears to incorporate both interest and
Not. ice of Def ic iencv.

disclosed in the hearing record.
the Statement of Audit Changes
penalty as broken down in the



-4 -

(b) With respect to the cl in ical  test ing and evaluat ion of the
selected compound, he advf.sed his cl ieats of the test ing pattern and
protocol to be follovred in the testing and evaluation procedure,
studied the data result ing from the cl in ical  tests,  and prepared
stat ist ical  analysis of those data. Based on such studies and
analysis he advised his cl ients whether,  and i f  so, what changes in
the protocol should be considered and what modif icat ions of the
compounds or their  dosages or dosage forms should be considered to
meet problems suggested by the data resulting from the testing
program.

(c) Witn respect to the applications for governmental approval,
his advice concerning the protocols wa6 geared toward satisfying the
concerned govermental  agencies. His data had to clear ly demonstrate
whether the new drug was safe and effective. He advised his clients
with respect to the cornpilation and preparation of the documentatioo
by which the test ing procedures were $et out,  their  integri ty was
veri f ied, and the resultant data was presented.

7. The development and evaluation of data to demonstrate the safety and

effect iveness of,a new drug requires the col lect ive efforts of a team including,

but not l i rni ted to,  chemists,  pharmacists,  pharmacologists,  physiologists,

pathologists,  toxicologists,  special- ist  *  physicians and stat ist ic ians.

B. The actual c l ia ical  test. ing of new promising conpounds was performed

by participating physicians. The data which they compiled was then forwarded

to pet i t ioner for analysis.

9. Pet i t ioner received a Bachelor of Science degree in biological  sciences

from Ohio University in 1941. He then attended Harvard University for one

year,  taking graduate courses in the bi .ological  sciences.

10. Pet i t ioner 's employment history is as fol lows:

(a) Employed at Roche Laborator ies in i rLs cl in ical  test ing
department from lg42 to 7948.

(b) Employed as Director of the Stat ist : ical  Research Divis ion
of the Burton Bigelow Organizati6l ,(management consultants)
f ron  1948 ro  1953.

(c) Employed as Executive Vice Presidenf- of Medimetric Institute
f rom 1953 to  1958.
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(d) Eurployed as Vi-ce President and General Manager of Schenley
Laborator ies from 195B to 1966.

(e) Enployed as Vice President for Research and Development
Coordination at Armour Pharmaceutical Laboratories fron
1 9 6 6  t o  L 9 7 0 .

Since L970, petitioner has been engaged in business independently.

11. Pet i t ioner contended that biomet,r ics is a science which is treated as

a separate discipline at the graduate school leveI in such instituti.ons as

Harvard, Iowa State, University of California and the University of Michigan

and that graduate degrees are awarded to candi.dates concentrating in the field.

He further cont.ended that tta great deal of knowledge of pharmacology and

clinical medici-nert is necessary to be a biometician.

L2. There are no l lcensing requirements for pract ic lng biometr ics.

13. During the hearing pet i t ioner test i f ied that he is a rrpharmaceut ical

consultantrr and that this is the designation which he used on his business

letterhead. He further test i f ied that his t tconsultat ive work is evaluat ion of

datatt and that he t'does not make recommendationsrr.

L4. Capital  Ls not a mater ial  income producing factor in pet i t ionerrs

bus iness ,

15. Al l  of  pet i t ionerrs business gross income was derived from personal

services rendered solely by hirn.

CONCLUSIONS OF LAW

A. That the term rrother profession" as def ined in 20 NYCRR 203.I1(b)(1)( i )

includes:

ttAny occupation or vocation in which a professed knowledge of
some department of science or learning, gained by a prolonged course
of speciaLi-zed instruction and study, is used by its practical appli-
cat ion to the affairs of others, ei ther advising, guiding or teaching
them, and in serving their interests or welfare in the practice of an
art or sclence founded on it. The word profession iurplies attainments
in professional knowl-edge as distinguished from mere skill and the
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application of knowledge to uses for otherrs as a vocation. The
performing of services deal- ing with the eonduct of business i tsel f ,
including the promotion of sales or services of such business and
consult ing services, does not const l- tute the pract ice of a profession
even though the services involve the application of a specialized
knowledge. rl

B. That to be ent i t led to a professional-  exemptlon, the servlces perforned

must encompass some of the essent ial  character: ist ics of the professions of Lasl ,

medicine, dent istry or archi tecture. Matter of  Koner v.  Procaceino (45 A.D.2d

5 5 1 ,  5 5 3 ,  a f f d .  3 9  N . Y . 2 d  2 5 8 ) .

C. That since petitioner held himself out to be a ttpharmaceutical consultant",

and his act iv i t les, as descr ibed herein, const i tuted services deal ing with the

conduct of business i tsel f ,  said act iv i t ies dj ld not const i tute the pract ice of

a profession. Furthermore, al though pet i t ionerrs act iv i t les requlred specLal

knowledge and skills, the application and nature of these attrlbutes did not

constitute the practice of a profession withirr the meaning and intent of

sect ion 703(c) of the Tax Law.

D. That the act iv i t ies of pet i t ioner du:r ing the years L977, 1978 and 1979

constituted the carrying on of an unincorporaEed business wLthin the meaning

and lntent of  sect ion 703(a) of the Tax Law. Accordingly,  the income derived

therefrom is subject to the imposl-tion of unincorporated buslness tax pursuant

to sect ion 7OL of the Tax Law.

E. That the pet i t ion of

Def ic iency dated June 8, 19B1

penalty and l-nterest as may be

DATED: Albany, New York

stP 1 6 1983

M. Budd Mitt' l-eman is denled and the Notice of

is sustained together with such additional

lawful1-y owing.

STATE TAX COMMISSION


