
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michae l  A .  Mar ia ,  Sr .  &  Michae l  A .  Mar ia ,  J r .
dlb/a Maria & Maria

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  End ing  rc l3 l /74  & 70 /3 I175.

That. deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
24Lh d,ay of January, 1983.

SLate of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
Lhat on the 24t-h day of January, 1983, she served the within not ice of Decision
by  cer t i f ied  mai l  upon Michae l  A .  Mar ia ,  Sr .  &  Michae l  A .  Mar ia ,  J r .  ,  d /b /a
Maria & Maria the pet i t ioner in the within proceeding, by enclosing a true copy
thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Michae l  A .  Mar ia ,  Sr .  &  Michae l  A .  Mar ia ,  J r .
dlb/a Maria & Maria
769 Main  St -
New Rochel le,  NY 10805

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service wiLhin the State of New York.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO ADMINISTER
OA?HS PURSUANT TO TAX IJAW
sEcrroN 174



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michae l  A .  Mar ia ,  Sr .  &  Michae l  A .  Mar ia ,  J r .
d/b/a Maria & Maria

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 af the Tax Law for
the  Years  End ing  LAI3 I /74  & I0 /3 I /75 .

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn,
employee of the Department of Taxation and
that on the 24th day of January, 1983, she
by cert i f ied mai l  upon Joseph A. Maria the
the within proceeding, by enclosing a true
pos tpa id  wrapper  addressed as  fo l lows:

deposes and says that she is an
Finance, over 18 years of age, and
served the within not ice of Decision
representat ive of the pet i t ioner in
copy thereof in a securely sealed

AFFIDAVIT OF MAIIING

Joseph A.  Mar ia
Maria & Libertel la
One Water Street
Whi te  P la ins .  NY 10601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and Lhat the address set forth on said ?rrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
24th day of January, 1983.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAX IAI1I
sEcfION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Januaty 24, 1983

Michae l  A .  Mar ia ,  Sr .  &
d/b/a Maria & Maria
769 Main  St .
New Rochel le,  NY 10805

D e a r  S i r s :

Michae l  A .  Mar ia .  J r .

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 722 of the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  PracL ice
Supreme Court of Lhe State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, A1bany County, wiLhin 4 months from the

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Fi-nance
law Bureau - l i t igaLion UniL
Albany, New York 12227
Phone # (518) 457-2070

Very Lruly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Joseph A. Maria
Mar ia  &  l iber te l la
One Water SLreet
White Plains, NY 10601
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the
o f

Michae l  A .  Mar ia AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat. ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for Lhe Years
7 9 7 4  &  1 9 7 5 .

State of New York
County of A1bany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
ernployee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Michael A. Maria, Jr. ,  the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Michae l  A .  Mar ia ,  J r .
48 ldesLwood Ave.
New Rochel le,  NY 10801

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

Pet i t ion

,  J r .

that the said addressee is the pet i t ioner
forLh on said wrapper is the last known address

That deponenL further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
24Lh day of January, 1983.

AUTTIORIZED TO ADMINISTER
OATHS PURSUANT TO TAX I,AW
SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In t .he Mat. ter of  the Pet i t ion
o f

Michae l  A .  Mar ia .  J r .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
t974 & L97s .

AFFIDAVIT OF MAILING

Stat.e of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Joseph A. l (ar ia the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Joseph A. Maria
Maria Libertel la
One ldater St.
White P1ains. NY 10601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postar service within the state of New York.

That. deponent further says that. the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
24Lh day of January, 1983.

$JTfiAfrTZfrP f O ADMIIIISTER
OAfflS PIfrSUANT TO TAX IJAW
SECTION 174



STATE OF NEW YORK
STATE T ,AX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Michae l  A .  Mar ia ,  J r .
48 Westwood Ave.
New Rochel le,  NY 10801

Dear  Mr .  Mar ia :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the StaLe Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi t  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
traw Bureau - l i t igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Joseph A. Maria
Mar ia  L iber te l la
One Water SL.
Llhi te Plains, NY 10601
Taxing Bureau's RepresentaLive



STATE OF NEW YORK

STATE TAX COMMISSION

In the } lat ter of  the Pet i t ion
o f

Michae l  A .  Mar ia .  Sr .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal Income
Tax under Art ic le 22 of the Tax law for the years
1 9 7 4  & , 1 9 7 5 .

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me this
24th day of January, 1983.

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Michael A. l lar ia,  Sr. ,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

M i c h a e l  A .  M a r i a ,  S r .
82 l inden Ave.
Pelham, NY 10803

and by deposit ing same enclosed in a postpaid properly addressed r*rapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cusiody of
the united states Postar service within the state of New york.

AFFIDAVIT OF MAII.ING

that the said addressee is the pet i t ioner
forth on said rdrapper is the last known address

AUTHORIZED TO ADMINISTSR
OENHfi PURSUANT TO IAX f,AW
sEcTloN 174



STATE OF NEI'/ YORK

STATE TAX COUMISSION

In the Matter of the
o f

Michael A. Maria

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 4  &  7 9 7 5 .

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn,
employee of the Department of Taxation and
that on the 24th day of January, 1983, she
by cert i f ied mai l  upon Joseph A. Maria the
the within proceeding, by enclosing a true
postpaid wrapper addressed as fol lows:

deposes and says that she is an
F inance,  over  18  years  o f  age,  and
served the within not ice of Decision
representat ive of the pet i t ioner in
copy thereof in a securely sealed

Peti t ion

,  s r . AT'FIDAVIT OF MAITING

Joseph A.  Mar ia
Maria & Libertel la
One Walter St.
l {hi te Plains. NY 10601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuitody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet. i t ioner herein and that the address set forth on said r i , rapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn t .o before me Lhis
24th day of January, 1983.

AUTHORIZED ?O ADMINISTER
OATHS PURSUANT TO TAX IAW
cnc?rol'r 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALB.ANY,  NEW YORK 12227

Januaxy 24, 1983

M i c h a e l  A .  M a r i a ,  S r .
82 Linden Ave.
Pelham, NY 10803 '

Dear  Mr .  Mar ia :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right.
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in courL Lo review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months frorn the

Inquir ies concerning the computat ion of tax due or refund al lowed ln accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISS]ON

cc:  Pet i t ioner 's  Representa t ive
Joseph A.  Mar ia
Mar ia  &  l iber te l la
One WalLer  S t .
Whi te  P la ins ,  NY 10601
Taxing Bureau's Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MICHAET A. MARIA, SR. and MICHAET A. HARIA, JR.
d/b/a MARIA & MARIA

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years 1974
a n d  1 9 7 5 .

In the Matter of the Pet i t ion

o f

MICHAET A. MARTA, SR.

for Redeterminat. ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1974 and 1975.

DECISION

In the Matter of the Petition

o f

MICHAEI, A. MARIA, JR.

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art ic le-22
of the Tax Law for the Years 1974 and 1975.

Pet. i t ioners, Michael A. Maria, Sr.  and Michael A. Ylar ia,  Jr. ,  d/bla

Mar ia  &  Mar ia r  769 Main  St ree t ,  New Roche l le ,  New York  10805,  Michae l  A .  Mar ia ,

Sr . ,  82  L inden Avenue,  Pe lham,  New York  10803 and Michae l  A .  Mar ia ,  J r . ,  48

Westwood Avenue, New Rochel le,  New York 10801, f i led pet i t ions for redetermina-

tion of deficiencies or for refunds of personal income and unincorporated

business taxes under Articles 22 and, 23 of the Tax Law for the years 7974 and

1975 (Fi le Nos. 25972, 25973 and 25974).
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A consol idated smal l  c laims hearing was held before Al len Caplowaith,

Hearing Off icer,  at  the off ices of the State Tax Commission, Two World Trade

Center ,  New York ,  New York ,  on  Apr i l  30 ,  1982 a t .9 :00  A.M.  Pet i t ioners  appeared

by Joseph A. Maria, Esq. The Audit  Divis ion appeared by Paul B. Coburn (Anna

C o l e l l o ,  E s q . ,  o f  c o u s e l ) .

]SSI]E

Whether certain adjustments made as the result of a field audit were

proper .

FINDINGS OF FACT

1.  Michae l  A .  Uar ia ,  Sr .  and Michae l  A .  Mar ia ,  J r .  ,  d lb la  Mar ia  &  Mar ia

(hereinafter the partnership) f i led a New York State Partnership Return for each

of the f iscal  years ended October 31, L974 and 0ctober 31, 1975 whereon i t

reported the income derived and expenses incurred from i ts act iv i t ies engaged

in as a retai l  automobi le parts dealer.  Unincorporated business tax was

computed and paid for both f iscal  years at.  issue.

2 .  Michae l  A .  Mar ia ,  Sr .  and Michae l  A .  Mar ia ,  J r . ,  par tners  in  sa id

partnership, each f i led New York StaLe combined income tax returns with their

wives for the years 1974 and 1975 whereon they reported their  respect ive

distr ibut ive shares of partnership income.

3. 0n September 14, 1978, the Audit  Divis ion issued a Statement of Audit

Changes to the partnership wherein, based on a f ie ld audit  of  the partnership

as wel l  as the individual partners, adjustments were made to the partnership

returns for L974 and 1975 attributing additional income Lo the partnership of

$14r411.07  and $72,957.00 ,  respec t ive ly .  Add i t iona l l y ,  ad jus tments  were  made to

certain expense items claimed by the partnership. The additional income held

attr ibutable to Lhe partnership was determined through a cash avai labi l i ty
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analysis of each partner for each year at issue incorporat ing the source and

appl icat ion of funds method of income reconstruct ion.

4. 0n September 15, 1978, the Audit  Divis ion issued statements of audit

changes to Michael A. Maria, Sr.  and Michael A. Maria, Jr.  wherein adjustments

were made for their  respect ive distr ibut ive shares of the total  partnership

adjustments for 1974 and 1975. 0ther adjustments made pursuant to schedules of

audit  adjustments attached thereto ryere uncontested by pet i t ioners and accordingly

are not at issue herein.

5. The fol lowing not ices of def ic iency were issued on Februaxy 7, 1979

with respect to the aforestated adjusLments:

(a) Against the partnership --  assert ing addit ional unincor-
pora ted  bus iness  tax  fo r  t975 o f  $4 ,578.63 ,  add i t iona l
un incorpora ted  bus iness  tax  fo r  1974 o f  $1 ,131.90 ,  resu l t ing
from the disal lowance of an unveri f ied est imated tax
payment claimed of said amount,  plus penalty and interest
o f  $ 1 , 5 6 9 . 1 5 ,  f o r  a  t o t a l  d u e  o f  $ 7 , 2 7 9 . 6 8 .  S a i d  p e n a l t y
was issued pursuant to sect ion 685(c) of the Tax Law for
underpayment of estimated tax.

(b )  Aga ins t  H ichae l  A .  Mar ia ,  Sr .  - -  asser t ing  add i t iona l
persona l  income tax  fo r  1974 and 1975 o f  $8 ,191.34 ,  p lus
pena l ty  and in te res t  o f  $21033.79 ,  fo r  a  to ta l  due o f
$10r225.13 .  Sa id  pena l ty  was issued pursuant  to  sec t ion
685(c)  o f  the  Tax  Law.

(c )  Aga ins t  Michae l  A .  Mar ia ,  J r .  - -  asser t ing  add i t iona l
personal income tax for 1974 and, 1975 of $7 1499.88, plus
in te res t  o f  $1  ,832.34 ,  fo r  a  to ta l  due o f  i91332.22 .

5. For 1974, Lhe partnership conceded al l  adjustments except the increase

to income determined through the cash avai labi l i ty analysis.  Addit ional ly,  i t

conceded that the claimed est imated tax payment of $1r131.90 was never made.

For 1"975 i t  conceded al l  adjustments, except the increase to income and the

adjustment to purchases of $3,619.29. No evidence was submitted to show that

the adjustment to purchases was erroneous or improper.
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7.  Pet i t ioners  Michae l  A .  Mar ia ,  Sr .  and Michae l  A .  Mar ia ,  J r .  con tended

that they had accumulated money over the years which was continually rolled

over into treasury bi l ls and cert i f icates of deposit .  They claimed that the

major port ion of the cash shortages determined by the source and appl icat ion of

funds method represented money received on maturity of the treasury bills and

cert . i f icates of deposit  which were then deposited into their  personal bank

accounts. Pet i t ioners atternpted to substant iate this through submission of

various receipts and oLher documents evidencing the continual purchase of

Lreasury bi l ls.  Said documents were submitted "Lo show a history" of invest ing

in  t reasury  b i l l s .

8.  No new documentat ion was submitted with respect to Michael A. Maria,

Sr.  to show that the source of certain unexplained deposits was from redemption

of treasury bi l ls.  Credit  was previously al lowed for certain rol lovers on audit .

9.  A Chemical Bank document was submitted with respect to Michael A.

Mar ia ,  J r .  ev idenc ing  h is  ho ld ing  o f  U.S.  Treasury  B i l l s  o f  $101000.00 ,  w i th  a

due date of October 22r 1975. This t ies into a previously unexplained deposit

o f  $101357.50  made on 0c tober  24 ,  1975 to  h is  account  a t  Eas tches ter  Sav ings

Bank. No other specif ical ly relevant documentat ion was submitted.

C0NCIUSI0NS 0F [AI4I

A. That pet i t ioner Michael A. Maria, Jr.  is to be given credit  for an

addit ional source of funds for 1975 of $10 1357 .50 (Finding of Fact "9" supra).

Accordingly,  the increase in income adjustment to the partnership for 1975 is

reduced by said amount and each partnerr s distr ibut ive share of the partnership

adjustments for said year is to be reduced by one half  of  said amount.

B. That except as so provided in Conclusion of law 'rA" supra, the

adjustments made to the partnership returns of Michael A. Maria, Sr.  and
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Michael A. Maria, Jr. ,  dlb/a Maria & Maria and the personal income tax returns

of  Michae l  A .  l la r ia ,  Sr .  and Michae l  A .  Mar ia ,  J r .  a re  hereby  sus ta ined.

C. That the pet i t . ions of said pet i t ioners are granted to the extent

provided in Conclusion of law "A" supra, and except as so granted, said pet i t ions

are ,  in  a l l  o ther  respec ts ,  den ied .

D. That the Audit  Divis ion is hereby directed to modify the three not ices

of def ic iency dated Iebruary 7, 1979 to be consistent with the decision rendered

here in .

DATED: Albany, New York STATE TAX COMMISSI0N

JAr\l z 4 1983

STATE TAX COMMISSION


