
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Joseph

the Pet i t ion

McNally

o f
o f
P . AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency ar a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1976 & 1977.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph P. McNaIly,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Joseph P.  McNal ly
656 l{aters Edge
Va1 ley  Cot tage,  NY 10989

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
11 th  day  o f  February ,  1983.

AUTHORIUED 10. INISTER
OATHS PURSUANT
sEclr0N 174

TO IAX,I]AW

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  7976 & 1977.
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State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Fi-nance, over 18 years of age, and that on
the 11th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Bernard Dolgin the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Bernard Dolgin
6 0  E a s t  4 2 n d  S t . ,  R m .  5 5 7
New York, NY 10165

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the StaLe of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last.  known address of the representat ive of the pet i t ioner.

Sworn to before me this
11 th  day  o f  February ,  1983.

AUTHORIUED 10 ADI{INISTER
g4Tlrs PrnsuAtrI r0 T.Sx taw
sEclI0N 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  11 ,  1983

Joseph P. McNal ly
656 t{aters Edge
Val ley CoLt.age, NY 10989

Dear Mr. McNalIy:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 722 of the
adverse decision by the State Tax
Arf, ic le 7B of the Civi l  Pract ice
Supreme CourL of the State of New
date  o f  th is  no t ice .

of review aL the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

fnguir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Bernard Dolgin
60 East .  42nd St . . ,  Rm.  557
New York, NY 10165
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter the  Pe t i t i on

JOSEPH P. MCNALLY

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1976
a n d  L 9 7 7 .

o f

o f

DECISION

Peti t ioner,  Joseph P. McNal ly,  656 Waters Edge, Val ley Cottager New York

10989,  f i led  a  pe t i t ion  fo r  redetern ina t ion  o f  a  de f ic iency  or  fo r  re fund o f

unincorporated busi.ness tax under Art ic le 23 of the Tax Law for the years 1976

and 1977 (Fi le No. 33240).

A snal l  c laims hearing was held before Jarnes l{oefer,  i {ear ing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  February  4 ,1982 a t  1 :15  P.M.  Pet i t ioner ,  Joseph P.  McNal ly ,  appeared

with Bernard Dolgin, CPA. The Audit  Divis ion appeared by Paul B. Coburn, Esq.

(Pau1 Le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether  pet i t ionerrs act i -v i t ies in  the f ie ld of  document  analys is ,

ver i f icat ion and authent icat ion const i tu ted the pract ice of  a profession exempt

f rom the imposi t ion of  unincorporated business tax wi th in the scope of  subsect ion

(c )  o f  sec t ion  703 o f  the  Tax  Law.

II .  Whether pet i t ionerts fai lure to f i le unincorporated business tax

returns and pay the tax when due was premised on reasonable cause and not

wi l1ful  neglect,  thereby permit t ing the penalt ies asserted pursuant to sect ions

085(a) (1 )  and (a ) (2 )  o f  the  Tax  Law to  be  wa ived.
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FINDINGS OF FACT

1. Pet i t ioner,  Joseph P. McNal ly,  t imely f i led New York State resident

income tax returns for the years L976 and 1977 wherein he reported business

income generated from hls act iv i t ies as an t tExaminer of Quest ioned Documents".

R e p o r t e d  b u s i n e s s  i n c o m e  t o t a l e d  $ 3 7 , 3 6 9 . 0 0  f o r  1 9 7 6  a n d  $ 4 5 , 1 0 0 . 0 0  f o r  1 9 7 7 .

Pet i t ioner did not f i le unincorporated business tax returns for ei ther of the

years  a t  i ssue.

2. On January 22, 1981 the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t ioner for the years I976 and L977, assert ing addit ional personal income

due o f  $27L.00  and add i t iona l  un incorpora ted  bus iness  tax  due o f  $31535.02 ,  fo r

a  to ta l  tax  due o f  $3 ,805.02 .  Sa id  Not ice  a lso  inc luded pena l t ies  fo r  fa i lu re

to f i le unincorporated business tax returns on t ime and fai lure to pay the

unincorporated busi-ness tax when due, plus interest.  Pet i t ioner does not

contest the addit ional personal income tax due ot $271.00 and, in fact,  has

paid said tax due together r^r i th the interest appl icable thereto. Accordingly,

the personal income tax due wi l l  not be addressed hereinafter.

3.  During the years at issue pet i t ioner,  a sole proprietor,  was engaged

in business as an examiner af quest ioned documents, an occupat ion which is more

commonly knoron as a handwriting expert. Petitioner received fees from various

clients prirnarily for services rendered in the nature of examination and

veri f icat ion of the authent ic i ty of s ignatures. He would also receive fees for

giving expert  test imony in var ious courts of law.

4.  Pet i t ioner  jo ined the New York Ci ty  Pol ice Department  in  1940 and was

assigned to the Pol ice Laboratory as a t ra inee in the document  ident i f icat ion

section. The training program for document analysis was a two-year internship

where pet i t ioner  s tudied under the tute lage of  prev iously  qual i f ied experts .
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Through a case study approach, pet i t ioner was trained in the examinat ion and

comparison of handwri t ing, s ignatures, handprint ing and typewri t ing. He was

also trained to exami-ne documents for al terat ions, eradicat ions and fals i f ica-

t ions. Pet i t ioner ut i l ized photography, microscopes, f ine l ine measurementsr

var ied 1- ight appl- icat ion and chemical processes in the performance of the

aforementioned dut ies.

5. Pet i t ionerts careei with the New York City Pol ice Department spanned a

thir ty-two (32) year period from 1940 to I972. During this period, pet i t ioner

worked almost exclusively in the document identification section of the Police

Laboratory. In 1972, pet i t ioner ret i red and went into pr ivate pract ice as a

handwri t ing expert .

6.  During the years at issue pet i t ioner performed the rnajor i ty of his

services for governmental  agencies and he est imates that more than 50 percent

of his business income was derived from said governmental  agencies. Pet i t ioner 's

other cl ients were pr imari ly f inancial  inst i tut ions.

7 . Pet i t ioner  is  a member of  several  professional  groups in  the f ie ld of

document ident i f icat ion, such as the American Acaderny of Forensic Sciences,

American Society of Quest ioned Document Examiners, Internat ional Associat ion

for ldent i f icat ion, American Society for Test ing and Mater ials -  Forensic

Science Sect ion and American Board of Forensic Document Examiners'  Inc.

B. The Arnerican Board of Forensic Document Examiners, Inc. has cert i f ied

pet i t ioner as a "Diplomate of the American Board of Forensic Document Examiners".

In order to obtain cert i f lcat ion, an individual must:

a) possess an earned baccalaureate degree,

b) have two years of full-t ime training in a forensic document laboratory,
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c) have two years of independent document work in a forensic document

Iaboratory,

d)  have references f rom three cer t i f ied forensic  document  examiners,

e) be engaged in the full-t irne practice of forensic document examination,

and

f)  pass both an ora l  and wr i t ten examinat ion.

9.  The Amer ican Board of  Forensic Document Examiners,  Inc.  has promulgated

a code of  eth ics which a l l  members must  adhere to and has a lso def ined forensic

document exarnination as:

" .  .  .  the pract ice of  the appl icat ion of  document  examinat ion to the
pu rposes  o f  t he  l aw . "  Sa id  examina t i on  " . . . r e l a tes  t o  t he  i den t i f i -
cat ion of  handwr i t ing,  typewr i t ingr  the authent ic i ty  of  s ignatures,
a l terat ions in  documents,  the s igni f icance of  inks and papers '
photocopying processesi  wr i t ing inst ruments,  sequence of  wr i t ings and
other  e lements of  a document  in  re lat ion to i ts  authent ic i - ty  or
spur iousness.  t t

10.  Pet i t ioner  is  accepted nat ionwide as an expert  in  document  ident i f icat ion

and he has test i f ied in  numerous cour ts  of  law throughout  the Uni ted States as

to h is  f ind ings.  Mr.  McNal- ly  has lectured on the subject  of  document  ident i f i -

cat ion at  var ious col - leges,  pr ivate groups and governmental  agencies.  The

Ant ioch School  of  Law in Washington,  D.C.  of fers both a Baccalaureate and

Masters degree in document  ident i - f icat ion.

11.  There are no Federal  or  New York State regulatory bodies which govern

or  oversee the occupat ion of  handwr i t ing expert .  There is  no l icense which is

issued to a handwr i t ing expert  nor  i .s  there any statute or  regulat ion which

prohib i ts  pet i t ioner  f rom conduct ing business in  corporate form. Pet i - t ioner

carr ies no malpract ice insurance.
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72. Capital  was not a mater ial  income

percent of the business income was derived

rendered by pet i t ioner.

producing factor and more than 80

from personal services actual ly

13. Pet i t ioner at al l  t imes rel- ied on his cert i f ied publ- ic accountant to

prepare his returns. At the hearing held herein, pet i t ionerrs accountant

test i f ied that,  in his opinion, pet i t ionerrs act iv i t ies r^rere that of  a profes-

sional exempt from the imposit ion of unincorporated business tax and' for this

reason, no unincorporated business tax returns were prepared. Pet i t ionerrs

personal income tax returns have been prepared and f i led in a t imely fashion.

CONCLUSIONS OF LAW

A. That sect ion 703(c) of the Tax Law provides, inter al ia,  that income

received from the pract ice of law, medicine, dent istry or archi tecture or from

the pract ice of any other profession is exempt from unincorporated business

t a x .  T h a t  2 0  N Y C R R  2 0 3 . 1 1 ( b ) ( 1 ) ( i )  d e f i n e s  o t h e r  p r o f e s s i o n  a s :

"For  purposes of  th is  subdiv is ion,  the term rother  profession '
inc ludes any occupat ion or  vocat ion in  which a professed knowledge of
some department  of  sc ience or  l -earn ing,  gained by a pro longed course
of  speciaLized inst ruct ion and study,  is  used by i ts  pract ica l
appl icat ion to the af fa i rs  of  others,  e i ther  advis ing,  guid ing or
teaching them, and in serv ing thei r  ln terests or  wel fare in  the
pract ice of  an ar t  or  sc ience founded on i t .  The word profession
impl ies at ta inments in  professional  knowledge as d is t inguished f rom
mere sk i l l  and the appl icat ion of  knowledge to uses for  others as a
vocat ion.  The per forming of  serv ices deal ing wi th the conduct  of
business i tse l f ,  inc luding the promot ion of  sa les or  serv ices of  such
business and consul t ing serv ices,  does not  const i tu te the pract ice of
a profession even though the serv ices involve the appl icat ion of  a
specia l ized knowledg. .  "

B. That pet i t ionerrs act iv i t ies as a handwri t ing expert  dur ing the years

at issue, al though requir ing special  ski l l  ancl  knowledge, did not const i- tute

the pract ice of a profession within the meaning and intent of  sect ion 703 (c) of

the  Tax  Law and 20  NYCRR 203.11(b) (1 ) ( i ) .
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In Rosenbloom v. State Tax Commission, 44 A.D.zd 69, mot.  for lv.  to

app. den. 34 N.Y.2d 5I8, the court  l isted four factors to consider when determin-

ing i f  an act iv i ty const i tuted the pract ice of a profession. These factors are:

1. long-term educat ional background general ly associated with a

degree in an advanced f ield of science or learning;

2. the requirement of a Ticense;

3. control  of  the occupat ion by standards of conduct,  ethics and

malpract ice l iabi l i ty;  and

4. the barr ier to carrying on the occupat ion as a corporat ion.

In the instant matter there are no l icensing requirements for a

handwriting expert nor are his activities governed by any Federal or New York

State regulatory bodies. Addit ional ly,  there are no str ict  educat ional require-

ments for handwri t ing experts and there exists no professional responsibi l i ty

as  to  h is  f ind ings  ( i .e .  no  malprac t ice  l iab i l i t y ) .  See Costa  e t  a l .  v .  S ta te

Tax Commission, 67 A.D.2d. IO74 and cases ci ted therein.

C. That  pet i t ionerrs fa i lure to f i le  unincorporated business tax returns

for the years 1976 and 1977 and pay the tax when due was based on reasonable

cause and not  wi l l fu l  neglect .  Accordingly ,  the penal t ies assessed pursuant  to

sec t i ons  685 (a ) (1 )  and  (a ) (2 )  o f  t he  Tax  Law a re  cance l l ed .

D. That the pet i t ion of Joseph P. McNal ly is granted

indicated in Conclusion of Law "Ctt  supra, and that,  except

pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX

to

as

the extent

so granted, the

Aattuo pnusnnnt

COMMISSIONER


