
STATE OF NEW YORK

STATE TAx COMMISSION

In the Hatter of  the Pet i t ion
o f

AIex Latkany

for Redet.erminat ion of a Def ic iency or a Revision
of a Deterrnination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1973 & 1974.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
27 th  day  o f  Apr i l ,  1983.

AT'FIDAVIT OT' MAITING

that the said addressee is the pet i t ioner
forth on said hrrapper is the last known address

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department, of Taxation and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served the vr i thin not ice of Decision by
cert i f ied mai l  upon AIex Latkany, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Alex latkany
34 77i-]r. Street
Brooklyn, NY 1L2A9

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New York.

AUTHORIZED TO NISff,B
OAfTIS PURSUANT
SECTION 174
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In the Matter of the peLit ion
o f

Alex Latkany

for Redeterminat ion of a Def ic iency or a Revision
of a Det.ermination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  1973 & 1974.

AFFIDAVIT OF MAILING

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam M. Moser the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Wi l l iam M.  Moser
425 Northern Blvd.
Great Neck, NY 11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address seL forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
27Lh day  o f  Apr i l ,  1983.

OAT}IS FURSUANI 10
SECTION r74

lAX IrAW



AIex Latkany
34 77th Street
Brooklyn, NY 17209

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

ApriL 27, 1983

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone l f  (518) 457-2070

Dear Mr. lat .kany:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Laru, any proceeding in court  to revi-ew an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice laws and Rules. and must be commenced in the
Supreme Court of the State of New York, Albany iounty, within 4 months from the
dat.e of this not ice.

Inquiries concerning the computat.ion of tax due or refund allowed in accordance
with this decision may be addressed to:

Very truly yours,

STATE TAX CO}O{ISSION

Petitioner t s Representative
Wi l l iam M. Moser
425 Northenn Blvd.
Great  Neck,  NY 11021
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ALEX I,ATKANY

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1973
and L974.

DECISION

Peti t ioner,  Alex Latkany, 34-77iu}r-  Street,  Brooklyn, New York 11209, f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of unincorporated

business tax under Art ic le 23 of the Tax law for the years 1973 and 1974 (E7Le

No.  30714) .

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade CenLer,  New York, New

York ,  on  oc tober  26 ,  1982 aL  10 :45  A.M.  Pet i t ioner  appeared by  Wi l l iam M.

Moser ,  c .P .A.  The Aud i t  D iv is ion  appeared by  pau l  B .  coburn ,  Esq.  (Thomas

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether pet iLionerrs act. iv i t ies as a producLion manager const i tuted

the carrying on of an unincorporated business or were his act iv i t ies that of  an

employee exempL from unincorporated business tax.

I I .  l ihether pet i t ionerrs fai lure to f i le unincorporated business tax

returns on time and pay the tax when due was based on reasonable cause and not

wi l l fu l  neglect,  thereby permit t ing the penalt ies asserted pursuant to sect ions

6B5(a) (1 )  and (a ) (2 )  o f  the  Tax  Law to  be  wa ived.
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FINDINGS OF FACT

1. Pet i t ioner herein, Alex Latkany, t imely f i led New York State resident

income tax returns for the years 1973 and 1974. 0n his 1973 return pet i t ioner

reported "other income" of $19r7BI.00, whi le Lhe 7974 return reported "other

income"  o f  $26,945.00 .  Pet i t ioner  d id  no t .  f i l e  un incorpora ted  bus iness  tax

returns for the years 7973 or 7974.

2. 0n Apri l  4,  1980 the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioner  fo r  the  years  1973 and 1974,  asser t ing  tha t  un incorpora ted  bus iness

tax  o f  $71527.34  was due,  together  w i th  pena l t ies  and in te resL  o f  $1 ,265.76 ,

fo r  a  to ta l  due o f  $21792.50 .  The Not ice  o f  Def ic iency  was premised on  a

Statement of Audit  Changes dated March 21, 1977 ,  wherein the Audit  Divis ion

held that the compensat ion earned by pet i t . ioner as a product ion manager,  and

reported on his returns as i lother income", was subject to unincorporated

business tax. Penalty was asserted due for the year 7974 pursuant to sect ion

685(c) of the Tax Law for underest imation of tax. Addit ional penalt ies were

asser ted  due fo r  bo th  1973 and 1974 under  sec t ions  685(a) (1 )  and (a ) (Z)  o f  the

Tax law for fai lure to f i le unincorporated business tax relurns and pay the tax

when due, respect ively.

3. During the tax years in quest ion pet. i t ioner was a product ion manager

for Sel-More Garment Co. (hereinafter "Sel-More").  Pet i t ioner also earned fees

from four other pr incipals for making patt .erns. The fol lowing chart  represents

a breakdown of the var ious pr incipals from whom pet i t ioner received fees and

the respect ive amounLs:



PRINCIPAT

Sel-More Garment Co.
Marcel Manufactur ing
Jacey
G & O Corp .
Lounges,  Inc .

-3 -

7973

$r5 ,769 .66
342.00

2 ,0 r5  .42
1 ,665 .  83

-0-

797 4

i22 ,456  .AA
-0 -

1  ,  134 .00
275 .00

3  . 080 .00
s26 .945  .00

4. Prior to the years at issue pet. i t ioner had been employed in the I 'garment

industry" for some 50 years. After his ret i rement fron act ive dai ly employment

pet i t ioner became associaLed with Sel-More. As a product ion manager for

Sel-More pet i t ioner was responsi"ble for locat ing factor ies in the New York City

metropol i tan area interested in manufactur ing Sel-More's garments. Pet i t ioner

t*ould have the prospective factory manufacture a sample which he would then

submit to Sel--More for approval.  Once a part icular factory was accepted by

SeI-More and product ion started, i t  was pet i t ioner 's responsibi l i ty to see that

Lhe garment was made correct ly,  e.g. the st i tching was correct,  buttons r ,Jere on

right,  the pressing was good, and that product ion schedules were being met.

5. SeI-More was headquartered in St.  Louis,  Missouri  and did not maintain

an off ice in New York City,  Pet i t ioner did not maintain his own off ice, did not

have business cards, did not advert ise and had no let terhead. Pet i t ioner conducted

his act iv i t ies for Sel-More pr imari ly f rom the factor ies which manufactured

Sel-More's garments. No expenses were claimed by peLit ioner for the years 7973

and I974 against the commissions received from SeI-More or the fees received from

the other pr incipals.

6 .  Pet i t ioner  was pa id  by  Se l -More  on  a  cornmiss ion  bas is ,  rece iv ing  5Q

for each garment accepted by Sel-More. No federal ,  state or social  securi ty

taxes were withheld by Sel-More from the commissions paid to pet i t ioner.

Pet i t ioner did not receive a paid vacat ion from Sel-More nor did he part ic ipate

in any pension plan or medical  benef i t  plan maintained by sel-More.
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7 .  Pet i t ioner 's  assoc ia t ion  w i th  Se l -More  was no t  ev idenced by  a  wr i t ten

contract.  Pet i t ioner reported to Sel-Xore two to three t imes per week by

telephone concerning the progress being made by the var ious factor ies. Sel-More

retained the r ight to reject any samples submitted by pet i t ioner and did on

occassion instruct him to f ind other factor ies. Sel-More also retained the

right to reject any garments shipped to them if they found the garments unsatis-

factory. Pet i t . ioner ut i l ized his own technique and judgement in locat ing

prospect ive factor ies and in checking the qual i ty of the garments being manufac-

tu red .

B '  Sel-More's product ion season ran from August to December and during

th is  per iod  Se l -More 's  bus iness  took  up  a l l  o f  pe t i t ioner 's  t ime.  The pa t te rns

which pet i t ioner made for the other pr incipals were made during the period that

pet i t ioner was not busy with Sel-Morets business. The patterns made by pet i t ioner

fo r  the  o ther  p r inc ipa ls  were  made a t  the  pr inc ipa l ' s  p lace  o f  bus iness  us ing

t 'heir  mater ial  and equipment.  Pet i t ioner did not make patterns for SeI-More.

g. Pet i t ioner rel ied on his cert i f ied publ ic accountant to prepare al l

tax returns which were due. Pet i t ioner 's personal income tax returns were

f i led in a t imely fashion for the years in quest ion and for pr ior tax years.

Pet i t ioner 's accountant advised him that he was not subject to unincorporated

business tax and thaL he need not f i le unincorporated business tax returns for

1973 and 1974.

CONCTUSIONS OF tAW

A. That pet i t ionerrs act i -v i t ies as a product ion manager and maker of

patterns during the years 1973 and 1974 const i tuted the carrying on of an

unincorporated business within the meaning and intent of  sect ion 703(a) of the

Tax Law and the income derived from said act iv i t ies is subject to the unincor-



- 5 -

porated business tax imposed by subdivis ion (a) of sect ion 701 of the Tax Law.

That pet i t ioner 's pr incipals exercised insuff ic ient direct ion and control  over

his act iv i t ies so as to consider him an employee within the meaning and intent

o f  sec t ion  703(b)  o f  the  Tax  law and 20  NycRR 2a3.n .

B. That pet i t ioner 's fai lure to f i le unincorporated business tax returns

for the years 1973 and 7974 and pay the Lax when due was based on reasonable

cause and no t  w i l l fu l  neg lec t .  Accord ing ly ,  the  sec t ions  685(a) ( t )  and (a ) (2 )

penalLies are cancel led. That the sect ion 685(c) penalty for underest imation

of tax is sustained since pet i t ioner did not sat isfy any of the except ions

prov ided fo r  in  sec t ion  685(d)  o f  the  Tax  Law.

C. That the pet i t ion of AIex Latkany is granted to the extent indicated

in Conclusion of Law "8",  supra, and that,  except as so granted, the pet i t ion

is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

APR U'7 1983
STATE TAX COMMISSION

PRESIDENT
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