
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of
o f

Kornblum &

the Pet i t ion

Bruder AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Years 1967 - 1975.

Stat.e of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she i_s an
employee of the Department of TaxaLion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within noLice of Decision
by cert i f ied mai l  upon Kornblum & Bruder,  the pet i t ioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Kornblum & Bruder
c/o Wil l iam Bruder
6 5 - 0 3  1 7 3 r d  S t .
Flushing, NY 11365

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent. further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
24th day of January, 1983.

AUTHORIZED TO ADMINISTEB
OATHS PURSUANT TO TAX IJAW
SECTION 174

that.  Lhe said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Kornblum & Bruder

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of Lhe Tax law for
the Years 7967 - 1975.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the DepartmenL of Taxat ion and Finance, over 18 years of age, and
that on t .he 24Lh day of January, 1983, she served the within nol ice of Decision
by cert i f ied mai l  upon Mil ton Held the representat ive of the pet i- t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mil ton Held
Held, KranzLer & Ross
225 Wesr  34rh  Sr .
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed r,rrapper in a
(posL off ice or off ic ial  depository) under the exclusive care and cuslody of
the united states Postal  service within the state of New York.

That deponent further says that Lhe said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast knoun address of the representat ive of the pet i t ioner.

Sworn to before me this
24Lh day of January, 1983.

AUTTIORIZED TO ADMINISTER
g+TH$ PlilrsssSl r0 TAX [Aty
$nurr0N r?4



STATE OF  NEW YORK
STATE T ,AX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Kornblum & Bruder
c/o Wil l iam Bruder
6 5 - 0 3  1 7 3 r d  S t .
Flushing, NY 11365

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at. the administrative level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed t .o :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone / /  (518) 457-207a

Very truly yours,

STATE TAX CO}OIISSION

cc: Pet i t ioner 's Representat ive
Mil ton Held
HeId, Kranzler & Ross
225 Wesr 34rh Sr.
New York, NY 10001
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

PauI Kornblum
and Ida Kornblum (dec'd)

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the year
T 9 7 I .

That deponent further says
herein and that Lhe address set
o f  the  pe t i t ioner .

Sworn to before me this
24th day of January, 1983.

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Paul Kornblum,and lda Kornblun (dec'd) the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Paul Kornblum
and Ida  Kornb lum (dec 'd )
c lo  Wi l l iam Bruder
6 5 - 0 3  1 7 3 r d  S t .
F lush ing ,  NY 11365

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui iody of
the United States Postal  Service within the State of New York.

AFI'IDAVIT OF MAII.ING

t ha t  t he  sa id  add ressee  i s  t he  pe t i t i one r
forLh on said hrrapper is  the last  known address

AU?HORIZED TO ADMINISTER
OATHS PURSUANI TO fAX IrAIil
SECTION I74



STATB OF NEW YORK

STATB TAX COHMISSION

In the Matter of the pet i t . ion
o f

Paul Kornblum
and fda Kornblum (dec'd)

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the year
7 9 7 7 .

AFI']DAVIT OF MAIIING

State of Ner* York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Mil ton Held the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mil ton Held
Held, KranzLer & Ross
225 Wesr 34rh St. .
New York, NY 10122

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the state of New york.

That deponent. further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the represenLat ive of Lhe pet i t ioner.

Sworn to before me Lhis
24th day of January, 1983

AUTHORIZED ?O ADMINISTER
OAIHS PURSUANT IO TAX IrAIf
sEctIoN 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Paul Kornblum
and Ida  Kornb lum (dec 'd )
clo Wil l iam Bruder
6 5 - 0 3  1 7 3 r d  S t .
Flushing, NY 11365

Dear Mr. Kornblum:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herer+ith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect. ion(s) 690 of the Tax traw, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the StaLe of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wiLh th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Mil ton Held
He ld ,  Kranz le r  &  Ross
225 West  34 th  S t .
New York ,  NY 10122
Taxing Bureau' s Representat ive



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wil l iam Bruder AFF]DAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 7 .

State of Nevr York
County of A1bany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within noLice of Decision
by cert i f ied mai l  upon ir l i l l iam Bruder,  the pet iLioner in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Wil l iarn Bruder
6 5 - 0 3  1 7 3 r d  S t .
F1ushing, NY 11365

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under Lhe exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that.  the address set
o f  the  pe t i t ioner .

Sworn to before me this
24th d,ay of January, 1983.

that the said addressee is the pet i t ioner
forth on said wrapper is Lhe last known address

/q

=furnz O 'i" n'../
AUT}IORIZED TO ADMINISTER
OATHS PLTRSUA-IIT T0 fAx IrAS
SECIION 1 74



STATE OF NEW YORK

STATE TAX COMMISSION

In the MaLter of the Pet. i t ion
o f

Wil l iam Bruder AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a DeLerminat ion or a Refund of PersonaL lncome
Tax under Art ic le 22 of the Tax Law for the year
r977 .

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 1B years of age, and
that on the 24th day of January, 19B3, she served the within not ice of Decision
by cert i f ied mai l  upon Mil ton HeId the representat ive of the pet i t ioner in the
within proceeding, by enclosing a t . rue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mil ton Held
HeId, KranzLer & Ross
225 \ t  .  34rh Sr.
New York, NY 10122

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclu" ive 

"ur.  
and cui iody of

the united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
24th day of January, 1983

AUT'HORIZED TO ADMINISTER
0ATtlS PURSUANT T0 TAX IrAW
SECTION }74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

WiII iam Bruder
6 5 - 0 3  1 7 3 r d  S t .
F lush ing ,  NY 11365

Dear  Mr .  Bruder :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the adminisLrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art . ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme CourL of the State of New York, Albany CounLy, within 4 monLhs from the
date  o f  th is  no t ice .

Inqui r ies concerning the compuLaLion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat. ion Unit
Albany, New York 12227
Phone #  (518)  457-2A7A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
MiI ton Held
Held, KranzLer & Ross
225 \n . 34rh Sr.
New York, NY 10122
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

KORNBTUU & BRUDER

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years 1967
through 1975.

In the Matter of the Petit ion

o f

PAUL K0RNBLIII{ and IDA K0RNBtrIlM (deceased)

for Redetermination of a Deficiency or for
Refund of Personal fncome Tax under Articl..e 22
of the Tax law for the Year 1971.

DECISION

In the Matter of the Petition

o f

WIIIIAM BRUDER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under AxticLe 22
of the Tax law for the Year 1971.

Petit ioners, Kornblum & Bruder, Paul Kornblum and Ida Kornblum (deceased)

and Wil l iam Bruder, c/o Wil l iam Bruder, 65-03 173rd Street, I lushing, New York

11365 n f i led petit ions for redetermination of deficiencies or for refund of

personal income and unincorporated business taxes under Articles 22 and, 23 of

the Tax Law for  the years 1967 through 1975 (F i le  Nos.  1 .4999,76523,  18976,

15001  and  15000) .

Petit ioners f i led a waiver of formal hearing and requested that this

matter be decided by the State Tax Commission on the basis of the exist ing



considerat ion,

-2 -

the State Taxrecord. After due

dec is ion .

Commission renders the following

ISSI]ES

I. hlhether fees received by petitioner Kornblurn & Bruder for the management

of real  property owned by pet i t ioner and othefs were subject to unincorporated

bus iness  tax .

I I .  Whether pet i t ioner Kornblum & Bruder purchased replacement property

within the required time period in order to postpone the gain on an involuntary

conversion under sect ion 1033 of the Internal Revenue Code.

III. l0hether member partners Paul Kornblum and William Bruder derived gain

from involuntary conversion of partnership property.

FINDINGS OF FACT

1. Pet i t ioner,  Kornblum & Bruder ( i ' the partnership'r)  f i led New York State

Partnership Returns for the years 1967 through 1975 but did not f i le Unincorporated

Business Tax Returns for those years. Petitioners Paul and Ida Kornblum and

petitioner William Bruder each filed New York State Income Tax Returns for the

y e a r  1 9 7 1 .

2. 0n January 26, 1976, the Audit  Divis ion issued a Not ice of Def ic iency

to  the  par tnersh ip  in  the  amount  o f  $22167I .77  p lus  in te res t  o f  $6 ,635.74  fo r

the years 1967 throagh 1972. 0n August 30, 1976, the Audit  Divis ion issued a

Notice of Def ic iency to the partnership in the amount of $10 1782.02 plus

in te res t  o f  $1 ,593.28  fo r  the  years  1973 and 1974.  0n  December  2A,  7976,  the

Audit  Divis ion issued a Not ice of Def ic iency to the partnership in the amount

o f  $ 1 , 6 5 5 . 6 0  p l u s  i n t e r e s t  o f  $ 9 6 . 0 1  f o r  t h e  y e a r  1 9 7 5 .
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3. The reason for the above mentioned def ic iencies was that business

activities of the partnership involving fees received for the management of

real property subjected the partnership to unincorporated business tax.

4. 0n January 26, L976, the Audit  Divis ion issued a Not ice of Def ic iency

and a Statement of Audit Changes to petitioners Paul and lda Kornblum in the

amount  o f  $1 ,451.13  p lus  in te res t  o f  $329. 'J .2  fo r  the  year  t97 I .  0n  January  26 ,

1976, the Audit  Divis ion also issued a Not ice of Def ic iency and a Statement of

Audit Changes to petitioner tr{il l iam Bruder in the same amount and for the same

year.  Both pet i t ioners signed consents f ix ing the period of l imitat ion upon

assessment at Apri l  15, 1976. The reason given for these def ic iencies was that

the partnership failed to replace irLvoluntarily converted property within the

required time period and the gain received was thus reportable on the personal

income tax returns of the individual parLners.

5. The partnership was engaged in the management of its own rental

propert ies as wel l  as a few apartmen.t  houses owned by a corporat ion, an individual

partner,  and others in return for wb. ich i t  col lected both rental  income and

management fees. 0f  the nanagement fees received for the periods in issue,

58.9 percenL came from propert ies owned by the partnership, 19.2 percent came

from properties owned by a corporation of which the individual partners were

the pr incipal stockholders, 1.3 percent came from property or+ned by pet i t ioner

PauI Kornblum individual ly,  and 2A.6 percent came from propert ies owned by

others .

6. The I 'management fees" from propert ies owned solely by the partnership

were Lhe result of internal bookkeeping entries used to allocate maintenance

and repair  expenses to specif ic propert ies owned by the partnership. These

fees should have been credited to the respect ive expense account at the end of
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the yearl  however,  due Lo erroneous account ing procedures, the partnership

failed to reverse the entry for the rnanagement income account. This erroneous

procedure was pointed out by a let ter f rom the Technical  Information Service

of the American fnst i tute of Cert . i f ied Publ ic Accountants which stated, in

part, that the management fees from partnership properties generated no revenue

and cannot be considered recognizable income.

7. The income generated from t-he management of the properties owned by

the corporation, PauI Kornblum, and others was revenue derived from the normal

operation of the partnership as a pr:operty management firm and was not an

internal bookkeeping f igure used to al locate expenses.

8. 0n August 1, 1970, a bui ldi .ng owned by the partnership and located at

214 Forsyth Street,  New York, New York was destroyed by f i re.  0n January 31,

1971 the partnership received net insurance proceeds for i ts loss in the amount

of $41 r460.94. 0n Decernber 28, L973, the partnership purchased replacement

property located at 184-186-188 Norfolk Street. ,  New York, New York for a t .otal

cost of  $71,200.09. A copy of the deed for this conveyance indicates that the

transact ion occured on December 28, L973 and that the deed was later recorded

in New York County.

CONCLUSIONS OF TAI,I

A. That sect ion 701(a) of the Tax law imposes a tax "on the unincorporated

business taxable income of every unincorporated business whol ly or part ly

carr ied on within" New York State.

B. That sect ion 703(e) of the Tax Law provides that an owner of real

property is not considered to be engaged in an unincorporated business "solely

by reason of holding, Ieasing or managing real property."  Regulat ion 20 NYCRR

203.13(a) ,  added February  L ,  I974,  dur ing  the  per iod  in  i ssue,  spec i f ies  tha t
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th is exempLion does not apply unless the owner manages real property ?rfor his

or i ts own account.rr

C. That, in determining whether a partnership is managing its own property

or property owned by others, a partnership is considered an ent i ty separate and

distinct from the individual partners and from a corporation wholly owned by

the individual partners (see Chasanoff  0perat ing Co. v.  State Tax Commission,

79 A.D.2d 780;  EIQ!4d v.  State Tax Comniss ion,  63 A.D.2d 7891 In re Schi r rne is ter 's

E s l a t e ,  8  A . D . 2 d  1 8 0 ,  r e a r g .  a n d  a p p .  d e n . ,  9  A . D . 2 d  6 0 I ,  m o t .  f o r  I v .  t o  a p p .

den. ,  7  N.Y.2d  708) .  There fore ,  the  par tnersh ip  o f  Kornb lum & Bruder  was an

unincorporated entity which vias engaged in the management of property for the

accounts of others and was not exempt from the unincorporated business tax

under sect ion 703(e) of the Tax Law.

D. That the ilnanagement feest' derived from property owned by the partnership

as discussed in Finding of Fact '16" were the result  of  account ing entr ies and

are not includible in unincorporated business gross incomel therefore, said

fees may not be included in determining the amount of unincorporated business

tax due.

E.  That  sec t ion  1033(a) (S) (A)  o f  the  In te rna l  Revenue Code prov ides ,  in

part, that where property has been involuntarily converted into money, any gain

wi l l  be recognized only to the extent that the amount real ized on conversion

exceeds the cost of  replacement property simi lar in use to the converted

property; holo'ever, the replacement property must be purchased within a period

beginning r,,rith the date of disposition of the converted property and ending

"two years after the close of the first taxable year in which any part of the

gain upon the conversion is real ized." ( Interna1 Revenue Code sect ion

t 0 3 3 ( a )  ( 3 )  ( B )  ( i )  )  .
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f. That the partnership xealLzed a gain from the converted property on

January 31, 1971 and, therefore, the period t i i th in which replacement property

was required to be purchased ended two years from the end of the 1971 tax year

or December 31, 1973. Since the par: tnership purchased replacement property on

December 28, 1973 the gain on the converted properLy was, therefore, postponed

and not subject to the 1971 personal.  income tax to the individual partners.

G. That the petitions of Kornblum & Bruder, Paul Kornblun and Ida Kornblum

(deceased) and Wil l iam Bruder are granted to the extent indicated in Conclusions

of law "D" and "F" above; that the A,udit Division is hereby directed to modify

the not ices of def ic iency issued January 26, L976, August 30, 1976, and December 20,

1976; and that,  except as so granted, the pet i t ions are in al l  other respects

denied.

DATED: Albany, New York

JAN 2 4 1gg3

fi rr,, SIDENT

\ \. \

Ur


