
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Carl  J.  Kaufman Mtr'IDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1974 & 7975.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Carl  J.  Kaufman, Lhe pet i t ioner in the within proceeding,
by enclosing a true copy Lhereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

CarI J.  Kaufman
75-06 Utopia Pkwy.
Flushing, NY 11366

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
11 th  day  o f  February ,  1983.

AUTHORIZED TO" ADMINISfEN
OATHS PUNSUANT TO TAX IJANI
$Ecrro$t 174

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Carl  J.  Kaufman

for Redet.erminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  1914 & 1975.

AI'FIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says thaL he is an employee
of the DeparLment of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of February, 1983, he served the within not ice of Decision by
cert i f ied nai l  upon Herbert  S. Tepper the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Herbert  S. Tepper
31-53 Cresent  S t .
Long Is land C i ty ,  NY 11106

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the represenLat ive
of the pet i t ioner herein and that the address set forth on said \{rappe,r is the
Iast known address of the representat ive of the peLit ioner.

Sworn to before me this
11 th  day  o f  February ,  1983.

0ATIIS FURSUANI T0 TAX trAW
sgclloN 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  11 ,  1983

Carl  J.  Kaufman
75-06 Utopia Pkwy.
Flushing, NY 71366

Dear Mr. Kaufman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the administrative leve1.
Pursuant to sect ion(s) tZZ of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the Stat.e of New York, Albany County, within 4 months frorn the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2a70

Very truly yours,

STATE TAX COMM]SSION

cc:  Pet i t ioner 's  Representa t ive
HerberL S. Tepper
31-53 Cresent  S t .
Long Is land C i ty ,  NY 11106
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CARI J. KAIIFMAN

for RedeterminaLion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax traw for the Years 1974
a n d  1 9 7 5 .

Whether certain

and thus exempt from

1. Carl  J.  Kaufman (hereinafter pet i t ioner)

Income Tax Resident Return with his wife for each

whereon he  repor ted  bus iness  income o f  $16,974.16

DECISION

fi led a joint  New York State

of the years 7974 and 1975

and $34 1364.44  respec t ive ly .

Pet i t ioner,  car l  J.  Kaufman, 7s-06 utopia parkway, Flushing, New york

11366, f i led a pet i t ion for redeLerminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the vears 1974

and 1975 ( r ' i Ie  No.  275A7) .

A smal l  c laims hearing was held before A1len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Comnission, Two World Trade CenLer,  Ner+ York,

New York ,  on  Apr i l  28 ,  1982 a t  10 :45  A.M.  Pet i t ioner  appeared w i th  Herber t  S .

Tepper,  Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Anna Cole1lo,

E s q . ,  o f  c o u n s e l ) .

ISSUE

act iv i t ies carr ied on by pet i t ioner  were as an employee

the imposi t ion of  the unincorporated business tax.

FINDINGS OF FACT



-2 -

This income was derived from his act iv i t ies as an insurance agent.  He did not

f i le an unincorporat.ed business tax return for ei ther year at issue herein.

2. 0n Apri l  13, L979, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein, as the result  of  his fai lure to reply to two

inquiry let ters,  his aforestated business income was held subject to the

uni-ncorporated business tax for L974 and 1975. Accordingly,  a Not ice of

Def ic iency was issued against pet i t ioner under the same date assert ing unincor-

pora ted  bus iness  tax  o f  $ I1792.36 ,  p lus  in te res t  a f  $494.65 ,  fo r  a  to ta l  due o f

$ 2 , 2 8 7  . 0 1 .

3. Al though pet i t ioner was present at the hearing he chose not to test i fy

and relied exclusively on the documentation submitted and the presentation made

by his representat ive. As a result ,  the hearing record is void of information

with respect to pet i t ioner 's day-to-day act iv i t ies or the degree of direct ion

and control  exercised over such act iv i t ies by his pr incipals.

4. Pet i t ioner f i led a Federal  Schedule C for both 1974 and 1975 whereon

he c la imed bus iness  expenses  o f  approx imate ly  $11r000.00  each year .  For  each

year at issue deduct ions were claimed inter al ia for rent,  commissions, auto

expense, telephone, advert is ing, stat ionery and suppl ies and travel and enter-

tainment.  For I974, pet i t ioner claimed a business deduct ion for salar ies and

wages pa id .

5. Pursuant to schedules annexed to pet i t . ionerts Federal  Schedules C, he

derived gross "business income" of $28 ,349.46 from eleven pr incipals in 1974

and $45,0I2.48 from eight pr incipals in 1975. Pet i t ioner also derived wage

income during the years at issue for which he received W-2 forms. Such wage

income, which was not held subject to the unincorporated business tax, was

derived from two pr incipals in 1974 and three pr incipals in 1975.
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6. Pet i t ioner contended that he was an employee of f ive of the eleven

principals he reported income from on his 7974 Federal  Schedule C. For 7975,

he contended that he was an employee of four of the eight. principals he reported

income from on his Schedule C as fol lows:

797 4
PRINCTPAT
GITGEman - Kooper, Inc.
(b) Davis - Kooper - Holzberg Agency, Inc.
(c) Davis - Kooper - Holzberg Planning Corp.
(d) The Mutual Benefit  Life Insurance Co.
(e) The Life Underwriter Training Council

Total reported as business income which is
claimed to have been derived as an employee

1975
PRINCIPAI
Gl-Tffi[man - Kooper, Inc.
(b) Davis - Kooper - Holzberg Agency, Inc.
(c) The Mutual Benefit  Life Insurance Co.
(d) Security Mutual l i fe Insurance Company of N.Y.

Total reported as business income which is
claimed to have been derived as an employee

INCOI'M
$17 ,696 .33

L ,125 .14
1  ,979  .  35
5 ,177  . 75

272 .00

$26 ,250 .57

INCOI"M
$l]106z. tz

734.84
2 ,4A4.A3
7 ,494.14

$41  ,700 .  73

7. Pet i t ioner submitted a hearing decision issued November 13, 1975 by

the New York State Department of labor, Unemployment Insurance Referee Section,

wherein i t  was determined Lhat C.K. (al leged to be pet i t ioner) was an employee

of  F ischman -  Kooper ,  Inc . '  fo r  the  years  1972,  L973 and 1974.  Sa id  dec is ion

was appealed by the employer and affirmed by the UnemploymenL Insurance Appeal

Board on July 14, 1"976 and the Appel late Divis ion of the Supreme Court,  Third

Department on May 26, 1978. Pursuant t .o Lhe decision rendered by the Referee

Sect ion :

"These sa lesman ( inc lus ive  o f  C.K. ) ,  w i th  the  au thor iza t ion  o f
the president of the employer corporat ion, represenled Lhemselves to
be vice-presidents of the insurance agency and their  business cards
indicated that they were vice-presidents of the employer corporat ion.
The employer provided off ice acconmodations together with a telephone,
cler ical  assistance, and stat ionery and postage for the salesmen.
A11 of their  insurance sales was placed through the employer.  They
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could not deal direct ly with the insurance companies." Said decision
found thattrAl though they ( inclusive of C.K.) were not required to
attend meetings and, although they were not closely supervised, they
st i1l  were employee$ and not independent contractors. Because of
their  expert ise in the insurance brokerage business, i t  was not
necessary for the employer to closely supervise the salesmen. There
are suff ic ient indices of supervision, direct ion and cont.rol  to
reestabl ish an employer-employee relat ionship.t '

8.  Pet i t ioner rel ies exclusively on said decision and the facts provided

therein (as stated above) to establ ish that he was an employee of Fischman -

Kooper,  Inc. dur ing boLh 1974 and 1975.

9. With respect to pet. i t ioner 's income derived from Davis -  Kooper -

Holzberg Planning Corp. (Planning) and Davis -  Kooper -  Holzberg Agency, Inc.

(Agency),  pet i l ioner rel ies exclusively on the contents of a "Sales Supervisors'

AgreemenL" with Planning to est.ablish that he was an employee of both Planning

and Agency during 1974 and 1975. Said agreement,  dated YIay 2, 7974, provided

that pet i t ioner was to act as a superviser of certain agents and brokers with

specif ic dut ies of t raining, assist ing and developing the salesmen in his unit .

Pursuant to such agreement,  pet i t ioner was compensated on a salary plus commission

basis and he was not reimbursed for business expenses incurred.

10. With respect to pet i t ioner 's income derived from The Mutual Benef i t

l i fe Insurance Company, pet i t ioner rel ies exclusively on the contents of an

rrAgreement For Standard Sol ic i t ing Agentst '  and the fact that said company

withheld social  securi ty taxes from his compensat ion to establ ish that he r+as

an employee. Said contract,  dated May 1, 197I,  between Victor R. Goldberg, CLU

as general  agent and pet i t . ioner was a standard, pre-pr inted, ful l  t ime career

agentr s contract providing for appointment of the agent "to procure and forward

to the General  Agent appl icat ions for l i fe insurance, annuit ies and health

insurance in The Mutual Benefit Life Insurance Company --- and to deliver
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contracts issued on such appl icat ions. "  Compensat ion received under this

contract was on a comnission basis.

11. With respect to pet i t ioner 's income derived from The Li fe Underwri ter

Training Counci l ,  pet i t ioner rel ies exclusively on the fact that social  securi ty

taxes were withheld from his compensat ion paid by this pr incipal to establ ish

that he was an employee.

12. No documentat ion was submitted with respect to pet i t ioner 's act iv i t ies

for,  or status with Securi ty Mutual Li fe Insurance Company of New York.

13. The record is void of information with respect to how pet i t ioner

divided his t ime between pr incipals.

CONCTUSIONS OF tAW

A. That pursuant to 20 NYCRR 203.10(c) "The fact that the individual has

been determined to be an employee or independent contractor by a court or

administrat ive tr ibunal under any State, local or Federal  law, general ly has

l i t t le bearing on the individualrs stalus for the purposes of this sect ion".

B. That i t  is the degree of control  and direct ion exercised by the

employer that determines whether the taxpayer is an employee. (E.g.,  Matter

of  Greene v.  Gal lman,  39 A.D.2d 270,  272 af f 'd .  33 N.Y.zd 778;  Mat ter  o f  { t i l tm44

v.  New York State Tax Conm.,  33 A.D.2d 1071,  mot .  for  lv .  to  app.  den.  27

N.Y .2d  483 ;  Ma t te r  o f  Ha rdy  v .  Murphy ,29  A .D .2d  1038 ;  see  20  NYCRR 203 .10 ;  c f .

Mat ter  o f  Su l l i van  Co. ,  289 N.Y.  110,  112. )  MaLter  o f  l iberman v .  Ga l lman,  41

N.Y  .2d  774 ,  778 .

C. That petit ioner has fai led to susLain his burden of proof required

pursuant to sections 689(e) and 722 of the Tax Law to show that suff icient

direction and control was exercised by any of his principals over his activit ies

so as to constitute a relationship of employer-ernployee. Accordingly, petit ioner's
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act iv i t ies did not const i tute services rendered as an employee of any of his

pr incipals scheduled in Finding of Fact '16rr supra, within the meaning and

intent of sect ion 703(b) of the Tax Law.

D. That pet i t ioner 's insurance related act iv i t ies const i tuted the carrying

on of an unincorporated business pursuant to sect ion 703(a) of the Tax law.

Accordingly,  the income derived therefrom is subject to the imposit ion of

unincorporated business tax pursuant to sect ion 701(a) of the Tax Law.

E. That the pet. i t ion of Carl  J.  Kaufman is denied and the Not ice of

Def ic iency dated Apri l  13, 1979 is sustained together with such addit ional

interest as may be lawful ly owing.

DATED: Albany, New York

FtB 1 1 1983
STATE TAX COMMISSION

^ -
N E?'l|6FRESIDENT

COMMISSIONER


