
STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jones ,  Kreeger  &  Co.

for Redeterminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the  Tax  Law fo r  the  F isca l  Year  Ended 7131170.

In the Matter of the Pet i t ion
o f

Ruth G. Adler AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or for
of Personal fncome Tax under Art ic le 22 of
I ,aw for the Year I97A.

Refund
the Tax

fn the Matter of the Pet i t ion
o f

Marvin E. Gordon

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
law fo r  the  Year  1970.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Ruth G. Ad1er,  the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Ruth G. Adler
8003 Whit t ier Boulevard
Bethesda, MD 20034

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and custody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the lasL known address
of  the  pe t i t ioner .



Sworn to
27t}a day

before me this
o f  M a y ,  1 9 8 3 .
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

I{.ay 27 , 1983

Ruth G. Adler
8003 l,ihittier Boulevard
Bethesda, MD 20034

D e a r  M s .  A d l e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhaust.ed your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, wiLhin 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Building ll9 State Canpus
Albany, New York L2227
Phone # (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Thomas B. Carr
Mi l le r ,  Cass idy ,  Lar roca  & Lewin
2555 l '1  S t ree t ,  N .W.  Su i te  500
Washington, DC 20037
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the MaLLer of the Pet i t ion
o f

Jones ,  Kreeger  &  Co.

for Redeterminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the Tax Law for the Fiscal Year Ended 7/3I/7A.

In the Matter of
o f

Ruth G.

the Pet i t ion

Adler AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1970.

In the Matter of the Pet i t ion
o f

Marvin E. Gordon

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 af
Law for the Year B7A.

Refund
the Tax

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Marvin E. Gordon, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Marvin E. Gordon
Sade & Company
R t .  1 ,  B o x  2
Fort. Defiance, VA 24437

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said l i rapper is the last known address
of  the  pe t i t ioner .



Sworn to
27th day

before me this
o f  M a y ,  1 9 8 3 .

AUTHORIZED TO INISTER
OATHS PURSUA}IT
SECTION 174
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l {ay 27, 1983

Marvin E. Gordon
Sade & Company
R t .  1 ,  B o x  2
Fort  Def iance, VA 24437

Dear  Mr .  Gordon:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19 State Campus
Albany, New York 12227
Phone / l  (518)  457-2Aja

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Thomas B. Carr
Mi l le r ,  Cass idy ,  Lar roca  & Lewin
2 5 5 5  M  S t r e e t ,  N . W . ,  S u i t e  5 0 0
Washington, DC 2AC37
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jones ,  Kreeger  &  Co.

for Redeterminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the  Tax  law fo r  the  F isca l  Year  Ended 7  /3L170.

In the Matter of
o f

Ruth G.

the Pet i t ion

Ad ler AFFIDAVIT OF MAIIING

for Redetenninat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1970.

In the Matter of the Pet i t ion
o f

Marvin E. Gordon

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art . ic le 22 of
law for the Year 7970.

Refund
the Tax

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Jones, Kreeger & Co.,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Jones ,  Kreeger  &  Co.
c /o  Mi l1er ,  Cass idy ,  Lar roca  & Lewin
2 5 5 5  M  S t r e e t  N . W . ,  S u i t e  5 0 0
Washington, DC 20037

and by deposit ing same enclosed in a postpaid properly addressecl wrapper in a
(posL off ice or off ic ial  depository) under the exclusive care and cuslody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.



Sworn to before me this
27th day of  May,  1983.

AUTHORIZED TO ADM
OATHS PURSUANT TO
SECTION 174

STER
TAX IJAW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jones ,  Kreeger  &  Co.

for Redet.erminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the Tax Laru for the Fiscal Year Ended 7l3I/ jO.

In the Matter of the Pet i t ion
o f

Ruth G. Adler

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law for the Year 7970.

In the Matter of the Pet i t ion
o f

Marvin E. Gordon

for RedeterminaLion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 1970.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes
of the Department of Taxat ion and Finance, over
the 27th day of May, 1983, he served the within
mai l  upon Thomas B. Carr the representat ive of
proceeding, by enclosing a true copy thereof in
rd rapper  addressed as  fo l lows:

and says that he is an employee
18 years of age, and that on
not ice  o f  Dec is ion  by  cer t i f ied

the pet i t ioners in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MAIIING

Thomas B. Carr
Mi l le r ,  Cass idy ,  la r roca  & Lewin
2 5 5 5  M  S t r e e t ,  N . W . ,  S u i t e  5 0 0
I{ashington, DC 2AA37

Td by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive qare and cui iody of
the united sLates Postar service within the state of New york.



That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27Lh d ,ay  o f  May,  1983.

AUTHORIZED TO ADMI
OATHS PURSUANT 10
SECTION 174

IN( IrAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

YIay 27,  1983

Jones,  Kreeger  &  Co.
c/o l l i l ler,  Cassidy, larroca & lewin
2 5 5 5  M  S t r e e t  N . W . ,  S u i t e  5 0 0
Washington, DC 20037

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the adminisLrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Building il9 State Campus
Albany, New York 12227
Phone i /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Thomas B. Carr
Mi l le r ,  Cass idy ,  la r roca  & lewin
2 5 5 5  M  S t r e e t ,  N . W . ,  S u i t e  5 0 0
Washington, DC 20031
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

JONES. KREEGER & CO.

for Redeterminat ion of a Def ic i-ency or for
Refund of Unincorporated Business Tax under :
Art ic le 23 of the Tax Law for the Fiscal-
Year Ended July 31, L974. :

In  the Mat ter  of  the Pet i t ion

o f

RUTH G. ADLER DECISION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Incone Tax under Article :
22 of the Tax Law for the Year L970.

In  the Mat ter  of  the Pet i t ion

o f

MARVIN E. GOPJON

for Redeterminat ion of a Def icLency or fot  t
Refund of Personal Income Tax under Article
22 o f  the  Tax  Law fo r  the  Year  1970.  :

Pet i t ioner,  Jones, Kreeger & Co. ,  e/o Mi l- ler,  Cassidy, Larroca & Lewin,

2555 M St ree t , ,  N .W. ,  Su i te  500,  Wash ing ton ,  D.C.  20037,  f i led  a  pe t i t ion  fo r

redeterminat ion of a def ic lency or for refund of unincorporated business tax

under Art ic le 23 of the Tax Law for the f iscal  year ended July 31, L97O (Fi le

N o .  0 1 2 9 0 ) .

Pet i t ioner ,  Ruth  G.  Ad1er ,  c /o  A .G.  Edwards  & Sons,  Inc . ,  4801 Massachuset ts

Avenue,  N.W. ,  Wash ing ton ,  D.C. ,  f i l ed  a  pe t i t ion  fo r  redeterminat ion  o f  a
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deficiency or for refund of personal income tax under ArticLe 22

for  the  year  L97A (F i le  No.  I73 I2) .

Pet i t ioner,  Marvl-n E. Gordon, c/o Sade and Company, Route 1,

Def iance, Virginia 24437, f i led a pet i t ion for redeterminat ion of

or for refund of personal income tax under Art ic le 22 of the Tax

year 1970 (Fi l -e No. I73L4).

of the Tax Law

Box 2 ,  For t

a def ic iency

Law for the

A consol- idated fornal hearing was held before Doris E. Steinhardt,  Hearing

Off icer,  at  the off lces of the State Tax Commission, State Campus, Albany'  New

York ,  on  August  12 ,  1982 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  submi t ted  by  November

29, 1982. Pet i t ioner appeared by Mi l ler,  Cassi.dy, Larroca & Lewin, Esqs.

(Thomas B. Carr,  Esq.,  of  counsel) .  The Audit  Divis ion appeared by Paul B.

Coburn ,  Esq.  (Bar ry  M.  Bres le r ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether commissions earned by a nonresident partnershiprs f loor

brokers located at the New York and American Stock Exchanges, and gains reaLized.

from the sales of its merrberships on the New York and American Stock Exchanges

are subject to unincorporated business tax, notni thstanding that the partnership

sustained a 1arge loss from i ts overal l  business act iv i t ies.

I I .  I f  such conmissions and gains are subject to unincorporated business

tax, whether they must be al located over aLl-  the operat ions of the partnership.

I I I .  I f  such commissions and gains are subject to unincorporated business

tax under sections 701 and 707 of the Tax Law, without taking l-nto aecount

countervai l ing losses and expenses incurred in buslness operat lons outside New

York, whether such sect ions vlolate the United States and New York Const i tut ions.

IV. Whether the nonresident partnerts share of such cornnissions and gains

is subject to New York personal income tax.
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V. I f  so, whether the def ic iency should properly have been asserted for

1969 rather than 1970,

FINDINGS OF FACT

1. (a) On Decenber 28, 1973, the Audit  Divis ion issued to pet i t ioner

Jones, Kreeger & Co. a Not ice of Def ic iency, assert ing unincorpor:ated business

tax due under Art ic le 23 of the Tax Law for the f iscal  year endecl July 31, L970

ln the amount of $26,633.42, plus interest.  The asserted def ic iencyr as

explained in the accompanying Statement of Audit Changes, rras composed of two

elements: (1) unincorporated business tax on commissions earned by the partner-

shipfs f loor brokers located at the New York and Anerican Stock l lxchanges, and

(2) unincorporated business tax on gains teaLized from the sales of the partner-

shiprs stock exchange memberships.

Corrmiss ions,  f loor  t rading
Direct  expenses connected wi th N.Y.  act iv i t ies
Net  commissi -on income at t r ibutable to N.Y.
Gain on sale of stock exchange membershl-ps
Balance
Al lowance for  par tners r  serv ices
Net  income f rom business
Exemption
Taxable business income

$  20 ,722 .00
5 ,  078 .00

FfrmOo
543 ,  600 .00

wm
( 70 ,000 .00 )

$489 ,  244 .O0

(b)  0n September 27,  L976,  the Audi t  Div is ion issued to pet i t ioner

Ruth G.  Adler  a Not ice of  Def ic i€ncl r  asser t ing personal  income tax due under

Art ic le  22 of  the Tax Law for  the year  1970 in the amount  of .  $647.28,  p lus

penal ty  and interest .  The accompanying Statement  of  Audi t  Changes of fered the

fo l lowing explanat ion for  the asser ted def ic iency:

rrYour share of New York income based on the audit of the par:tnership
Jones,  Kreeger & Co.  for  f iscal  year  ending July  31,  L970 has been
determined at  $782.20 and your  share of  par tnership long term gains
from the sale of New York and American Stock Exchange seats is

$27 ,  190 .00 .  "
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(c) On September 27, 1976, the Audit  Divis ion issued to pet i t ioner

Marvin E. Gordon a Not ice of Def ic ierclr  assert ing personal incone tax due

under Art iele 22 of the Tax Law for the year 1970 in the amount of $2,0I7.40'

pJ-us penalty and f-nterest. The accompanying Statement of Audit Ohanges offered

the fol l -owing explanat i-on for the asserted def ic iency:

rrYour share of New York income based on the audit of the partnershlp
Jones, Kreeger & Co. for f iscal  year ending July 31, I97O has been
determined at $1 1407.96 and your share of partnership long term gains
from the sale of the New York and American Stock Exchange seats is
$ 4 9 , 9 2 4 . 0 0 .  "

2. Pr ior to Oetober 3, 1969, Jones, Kreeger & Co. was a partnership

formed in Washington, D.C. with off ices in the Distr ict  of  Columbia, Maryland

and Virginia,  and engaged in business as a securi t ies broker.  I t  naintained

separat.e books for each of the states in which business was conducted. At

October  3 ,  1969,  Jones ,  Kreeger  &  Co.  cons is ted  o f  L4  par tners ,  inc lud ing

pet i t ioner Adler and pet i t ioner Gordon, whose relat ive part lc ipat ion in partner-

ship prof i ts and losses was f ive and nine percent,  respect ively.

3. On October 3, 1969, the partnership was dissol-ved. A f inal  New York

State partnership (inconne and unincorporated business tax) return riras filed on

February 9, L97L for the f j -scal year ended July 31, 1970, ref lect ing gross

rece ip ts  o f  $4r849.51 ,  in te res t  income o f  $27r048.35 ,  and to ta l  deduc t l -ons  o f

$742,652,11 ,  fo r  a  ne t  l -oss  in  the  amount  o f  $710,754.25 .  Sa id  loss  representec l

the amount shown on the Federal partnership return of Jones, Kreeger & Co.

With respect to this loss, a statement appended to the return explained, rrA net

loss from the operations of Jones, Kreeger and Company exists for the year

ended July 31, L970. Any apport ionment of this loss among the several  states

in which the Company did business would also resul- t  in taxable l -oss. Thereforen

no apport ionment is shown.t t  Federal  Schedule D (Sales or Excharrges of Property),
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also appended to the return, showed a long-term capital  gain of $304'100.00

real ized from the sale of the partnershiprs New York Stock Exchange nembership

and a long-term capital  gain of $239,500.00 reaLLzed from the sale of i ts

American Stock Exchange nembershlp. Final ly,  Schedul-e K (Partners'  Shares of

Income,  Cred i ts ,  Deduct ions ,  e tc . )  o f  the  re tu rn  d isc losed Mrs .  Ad le r rs  and Mr .

Gordonts respeet ive federal  distr ibutLve share of income or loss, as fol lows:

ORDINARY PAYMENTS 10
NET LONG-TERM NET EARNINGS
GAIN - CAPITAL FROM SELF

INCOME (LOSS) PARTNERS-SALARIES ASSETS EMPLOYMENT
Adler m W 

-TZ7F0:00- 
W

G o r d o n  ( $ 6 3 , 9 6 7 .  8 8 ) $10 ,050 .86 $48 ,924 .00  ($53 ,9L7 .02 )

4. Jones, Kreeger & Co. f i led a federal  partnership return for the f iscal-

year ended July 31, 197L, during which perlod i t  was winding up i ts affairs,

re f lec t ing  a  loss  o f  $173,059.00 .  Schedu le  D exh ib i ted  a  long- te rm cap i ta l

gain of $24,500.00 real ized from the sale of two seats on the Phi ladelphia -

Balt imore -  Washl-ngton Stock Exchange (now, the Phi ladelphia Stock Exchange).

Schedule K disclosed Mrs. Adlerrs and Mr. Gordonrs respect ive federal  distr ibut ive

share of income or loss, as fol lor.rs:

R .
M .

R .
M

Adler
Gordon

ORDINARY
TNCOME (rOSS)
]FT;m06)-
( $15 ,575 .00 )

NET LONG-TERM
GAIN - CAPITAL

ASSETS
TIEdo--
$2 ,  205 .  00

NET EARNINGS
FROM SELF
EMPLOYMENT'(r6f5mdt

($1s ,575 .00)

5. Because of the passage of t ime and the rout ine destruct ion of returns

by the Internal Revenue Service and the Department of Taxation and Finance,

pet i t ioner Adler was unable to produce a copy of her 1969 New York State

personal income tax return or her 1970 federal  income tax return..

6.  Pet i t ioner Gordon produced his f i le copy of the joint  New York State

nonresident return which he and his wife suburi t ted for L969. The return showed
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income as reported on the federal return and

fo l lows:

Pensions and annuit ies, rents and
roya l t ies ,  par tnersh ips ,  es ta tes
o r  t r u s t s r  € t c .

Total income

income from New Yorn< sources, as

FEDERAL AMOUNT
T3mffi-

$4r ,999 .66

N.Y. S. AI,IOI]NT-5il6m

$7  , 828 .53

The Gordons believed that they had no income from New York sources during L970

and accordingly,  did not submit a New York return for that year.  Their  federal

income tax return for 1970 showed itemized deductions and two exemptions. They

reported all income and filed all returns pursuant to the advice of their

accountants, Alexander Grant & Company.

CONCLUSIONS OF LAW

A. That (pr ior to the repeal of  Art ic le 23 of the Tax Law, effect ive

December 31, I9B2) where an unincorporated business is conducted both within

and without New York, sect ion 707, subdivis ion (a) of the Tax Law provides for

al locat ion to New York of I 'a fair  and equitable port ion of the excess of i ts

unincorporated business gross income over i ts unincorporated business dedirct ions.r l

Where the taxpayer naintains separate books and records for each, state in which

i t  conducts business, and the port ion of income or loss al locable to this state

is determinable direct ly from such books and records, use of the direct aeeount j .ng

method is  p roper .  Tax  Law sec t ion  707 (b ) ;  Mat te r  o f  Adves t  Co. ,  S ta te  Tax

Coum., l {ay 23, 1980, and the authori t ies ci ted therein. The Audit  Divis ion

thus correct ly made reference to the books of Jones, Kreeger & Cio.,  subject ing

to taxation gain fron the sale of its memberships on the New Yor:k Stock Exchange

and the American Stock Exehange (partnership assets in the nature of intangible

personal property having a business si tus in New York),  but al lowing no deduct ions

for losses or expenses incurred outside New York.
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That port ion of the unincorporated business tax def ic iency asserted to

be due on income derived fron the act iv i t ies of Jones, Kreeger & Co. rs f loor

brokers, however,  lacks a rat ional basis and must be cancel led. Gross reeeipts

as shown on the partnershiprs New York return for f iscal  year L970 were $4,849.51'

and not $20,722.0O, the f igure ut i l ized by the Audlt  Divis ion in computing the

def ic iency .

B. That the const i tut ional i ty of  sect ion 701, which imposes the unincor-

porated business tax, and sect ion 707, tegarding al locat lon of taxable income

to New York, is presumed at the adrninistrative level of the Tax Cornmission.

C. That the New York adjusted gross income of a nonresident individual

consists of the net amount of income, gain, l -oss and deduct ion enter ing into

his federal  adjusted gross income, derived from or connected with New York

sources, including his distr ibut ive share of partnership lncome, gain, loss and

deduct ion. Tax Law sect ion 632(a) (1).  Income from the disposit ion of intangible

personal property constitutes income derived from New York sources only to the

extent that such income is from property used in a business, t rade, profession

or occupat ion carr ied on in New York. Tax Law sect ion 632(b)(2).  Sect ion 637,

subdivis ion (a),  paragraph (1) provides, in relevant part :

t'In determining New York adjusted gross income of a nonresident
partner of any partnership, there shal l  be included only the port ion
derived from or connected r4r i th New York sources of such partnerrs
distr ibut ive share of i tems of partnership incomer gain, loss and
deduct ion  en ter ing  in to  h is  federa l  ad jus ted  gross  income. . . t t .

The Audit  Divis ion properly calculated the port ion of the def ic i .encies asserted

against pet i t ioner Adler and pet i t ioner Gordon which subjected to personal

lncome tax their  respect ive shares of the gai-n from the sal-e of the partnershiprs

New York and American exchange memberships. Reference to the partnershiprs

books and records disclosed no loss attr ibutable to New York for:  the year under
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consideration; consequently, no loss is deductible by the partners. Cf.

M a t t e r  o f  G r a h a n  v .  S t a t e  T a x  C o m m . ,  4 8  A . D . 2 d , 4 4 4  ( 3 d  D e p t . ) ,  a f f d .  m e m . ,  4 0

N.Y.2d 889, where the court  annul led a Commission decision, f i -nd: ing the Commissi ,onrs

regulation denying a nonresident taxpayer a net operating loss bv way of

carryback or carryover,  which deduct ion was based solely on incomer gain, loss

or deduction deri-ved frorn or connected with New York sourcesr to be invalid.

On the other hand, the port ion of the def ic iencies which subjected to

personal income tax their  respect ive shares of the partnership commissions

earned in New York is cancelled, in accordance with the reasoning of Conclusion

of  Law t tA t t .

D. That the def ic iency against pet i t ioner Adler and the def ic iency

against pet i t ioner Gordon were properly asserted for their  taxable year 1970 in

accordance with Internal Revenue Code sect ion 706, subdivis ion (a) which states

that in computing a partnerrs taxable income, "the i-nclusions required by

sect ion 702 f income and credits of partner]  and sect ion 707(c) [guaranteed

payments] with respect to a partnership shal1 be based on the ineome, gain,

loss, deduet ion or credit  of  the partnership for any taxable year of the

partnership ending within or with the taxable year of the partner.r l

E. That the penalt ies and interest asserted against pet i t i .oner Gordon in

excess of the amount of interest prescr ibed by statute are remit ted.

F. That the pet i t ion of Jones, Kreeger & Co. is granted to the extent

indicated in Conclusion of Law "A";  the Not ice of Def ic iency issued on December

28, 1973 is to be rnodif ied accordingly;  and except as so rnodif ied, the def ic iency

is in al l  other respects sustained.

The pet i t ion of Ruth G. Adler is granted to the extent indicated in

Conclusion of Law | tCrr l  the Not ice of Def ic iency issued on Septembet 27, 1976 is
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to be modif ied accordingly;  and except as so rnodif ied, the def ic iency is in al l

o ther  respec ts  sus ta j "ned.

The petition of Marvin E. Gordon is granted to the extent indicated in

Conclusions of Law t tCtr and t tEtr i  the Not ice of Def ic iency issued on September 27,

L976 is to be nodif ied accordingl-y,  also taking into account the percentage

of i temized deduct ions and the personal exemptions to which he is ent i t led; and

except as so modif ied, the def ic l-ency l -s in al l  other respects sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 ? 1983
PRESIDENT


