
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Charles Jacobs

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1 .972 -  1974.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
Bth  day  o f  Ju ly ,  1983.

State of New York
County of Albany

Connie Hagelund, being duly sr*orn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the Bth day of JuIy,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Charles Jacobs, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Charles Jacobs
666 Fif th Ave.
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the SLate of New York.

MFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO ADMINISTER
OATHS FLBSUTI{I TO TAJ( IJAW
SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Charles Jacobs

for Redeterminat. ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art . ic le 23 of the Tax Law for
the Years 7972 - 1974.

MFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 8th day of JuIy,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Richard B. Rodman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Richard B. Rodman
Hal l ,  D ick le r ,  law ler ,  Kent  &  Howley
460 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that.  the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
Bth day of July,  1983.

AUT}IORIZED TO ADMINISTER
oA$J$ prrRSiuANT fo falc-l,ew
SECTION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  8,  1983

Charles Jacobs
666 Fif th Ave.
New York ,  NY 10019

D e a r  M r .  J a c o b s :

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Building Jl9 State Campus
Albany, New York 12227
Phone # (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Richard B. Rodnan
Hal l ,  D ick le r ,  Lawler ,  Kent  &  Howley
460 Park Ave.
New York, NY 10022
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CHARIES S. JACOBS

for Redeterminat ion of a Def ic iency or for
Refund of Unincorported Business Tax under
Art ic le 23 of the Tax Law for the Years 1972.
1973 and l -974.

Pet i t ioner ,  Char les  S .  Jacobs ,  666 F i f th  Avenue,  New York ,  New York  10019,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincorpol:-

ated business Lax under Art ic le 23 of the Tax Law for the years 7972, L973 and

1974 (F i le  No.  22647) .

A sma l l  c l a ims  hea r i ng  was  he ld  be fo re  W i l l i am Va lca rce l ,  Hea r i ng  O f f i ce r ,

at  the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,

New York ,  on  Ju l y  21 ,  7987  aL  9 :15  A .M.  Pe t i t i one r  Cha r l es  S .  Jacobs  appea red

with Richard B. Rodman, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio,

Esq.  (Samuel  Freund,  Esq. .  ,  o f  counse l ) .

ISSUE

der i ved  f rom pe t i t i one r ' s  ac t i v i t i es

1972 ,  1973  and  1974  i s  sub jec t  t o  Lhe

DECISION

as a l i fe  insurance

unincorporaLed

lrlhether

agenL duri-ng

bus iness  tax .

the

the

r_ncome

years

FINDINGS OF FACT

1.  Pet i t ioner  Char les  S .  Jacobs  and Frances  H.  Jacobs ,  h is  w i fe ,  t ime ly

f i led New York State combined income tax resident returns for the years 1972,

1 9 7 3  a n d  1 9 7 4 ,  o n  w h i c h  n e t  b u s i n e s s  i n c o m e  o f  $ 1 7 , 6 8 0 . 4 0 ,  $ 7 9 , 6 2 5 . 7 1  a n d



- 2 -

$21r077.07 ,  respec t ive ly ,  was  repor ted  by  pe t i t ioner .  Pet i t ioner  d id  no t  f i l e

un incorpora ted  bus iness  tax  re tu rns  fo r  the  years  L972r  1973 and L974.

2 .  On Apr i l  14 ,  1978 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  fo r

the  years  79721 1973 and 7974 fo r  $1 ,743.86  p lus  pena l i tes  and i .nLeres t ,  a long

with an explanatory Statement of Audit  changes, which indicated:

"Based on information submitted in reply Lo our let ter dated January 3,
1977, the business income reported on Federal  Schedule C submitted
indicates your dut ies are not conf ined solely to the sale of l i fe
insurance and your act ions are those of an independent agerLt.
Therefore, the business income for the three years in quest- ion are
considered subject to the New York State unincorporated business
t a x .  t t

"Also, penalty under SecLion 685 (n) of the New York State Tax law is
imposed for the years 1972.- 1973 and I974 for underpa5nnent of est imated
taxes .  t r

"Pena l ty  under  sec t ion  685(a) (1 )  and (a ) (2 )  i s  imposed fo r  the  th ree
years in quest ion for fai lure to f i le and pay the unincorporated
bus iness  lax .  t t

3.  Pet i t ioner Charles S. Jacobs r^ras a l i fe insurance agent.  for The

Connect icut Mutual Li fe Insurance Company (hereinafter rrConnect i .cuL Mutual")

during the years 7972, 1973 and I974, pursuant to a wri t ten agreement,  which

prov ided,  in  par t l

(a) the rate of commissions earned by pet i t ioner on var ious types of

insurance po l i c ies .

(b) pet i t . ioner was required to del iver pol ic ies, vouchers and make col l  ec-

t ions according to the instruct ions of Connect icut Mutual.

(c) al l  col lect ions made by pet i t ioner for Connect icut Mutural  were to be

considered trust.  funds.

(d) pet iLioner had I 'no authori ty to make, al ter,  vary or di .scharge any

contract,  or extend the t ime for payment of premiumsl or to waive

or exLend any obl igat ion or condit ionl  or to take payment of premiums



( f )

(e)
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o t h e r  t h a n  i n  c u r r e n t  f u n d s ; . . . o r

become due the Company except on

(e )  pe t i t i one r  was  " f r ee  to  exe rc i se

place and means of  so l ic i t ing and

a n d  a n n u i t i e s . . . t '

Connect icut Mutual on a ful l - t . ime basi-s

(h) pet i t ioner was required to comply with

Connect icut Mutual in regard to the use

pr in ted  mater ia l .

to receive any money due or to

rece ip t s  sen t  h im  fo r  co l l ec t i on . "

his own judgment as tc) the time,

procur ing appl icat iorLs for  insurance

rules and instmct ions of

of al l  advert is ing matter and

l i censes  and

necessary

of commi-ssio:ns

pet i t ioner  l , i tas requi red to meet  speci f ied product ion st -andards.

pet i t ioner  hTas requi red to conduct  h is  act iv j_t ies on behal f  o f

( i )  Connect icut  Mutual  agreed to assume the cost  of  fees for

to furn ish pet i t ioner  wi th books,  card systems of  recond,

b lanks and canvassing documents.

(j ) Connecticut Mutual reserved the right to change the rates

earned by pet i t ioner .

i t s

the

(k) pet. i t ioner was restr ict .ed to sol ic i t ing l i fe insurance and annuit . ies

within the terr i tory of Connect icut Mutual 's New York City agency.

4. Pet i t ioner Charles S. Jacobs represented ConnecLicut Mutual through

New York ciLy agency, The Krasne Agency (hereinafter the Agency),  dur i-ng

years  1972,  1973 and 1974.

5. Pet i t ioner \{as required by pract ice and pol icy to submit to Connect icut

Mutual al l  appl icat ions for insurance, so that i t  exercised iLs r ight of  f i rst

r e f u s a l .

6.  The Agency requi red pet i t ioner  to at tend i ts  Monday morning agency

meet ings and i ts  per iodic  t ra in ing semi-nars.  In  addi t ion,  pet i t ioner  was
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required to read and comply with all agency cornmunications and to study video

tape programs provided by Connect icut Mutual.

7.  Connect icut Mutual compensated pet i t ioner on a commissj .on basis,  which

was paid twice a month and subject to the withholding of social  securi ty taxes

under  the  Federa l  fnsurance Cont r ibu t ions  Ac t  (F . I .c .A . ) .  In  ac ld i t ion ,

Connect icut Mutual provided pet i t ioner with group fr inge benef i ts,  such as

medica l ,  l i fe  and d isab i l i t y  insurance p lans ,  as  we l l  as  a  pens l -on  p lan .

8. The Agency reimbursed pet i t ioner for expenses incurred as a l i fe

i n s u r a n c e  a g e n t  t h e  s u m s  o f  $ 3 , 5 3 5 . 0 0  f o r  1 9 7 2 ,  $ 3 , 9 0 8 . 0 0  f o r  1 t ) 7 3  a n d  $ 4 , 0 7 8 . 0 0

for 7974, which r .qere included in pet i t ioner 's gross commission income.

9- The Agencyr &s wel l  as Connect icut Mutual,  monitored pet i t ioner 's

act iv i t . ies and accounLs, and imposed dress, conduct and product: lon standards.

10. Al l  insurance, such as property and casualty insurancef not accepted

by Connect. icut Mutua1 was referred to and handled by Charles S. Jacobs and

Assoc ia tes ,  fnc . ,  a  New York  corpora t ion  organ ized by  pe t i t ioner  fo r  tha t

purpose. This corporat ion paid pet i t ioner a salary, which is not at  issue, and

rented off ice faci l i t ies at the Agency. However,  pet i t ioner reimbursed the

corporat ion 25 percent of the total  rent paid by them since approximately 25

percent  o f  the  o f f i ce  fac i l i t i es  ren ted  were  used fo r  pe t i t ioner 's  ac t i v i t ies

as a l i fe insurance agent for Connect icut Mutual.  The Agency in turn reirnbursed

pet i t ioner for the aforementioned 25 percent,  s ince he was ent i t led to free

off ice faci l i t ies as a l i fe insurance agent for Connect icut Mutual.

11. The gross commission income at issue (before expenses r:r  deduct ions)

i n c l u d e d  a d d i t i o n a r  i n c o m e  o f  9 4 , 2 0 0 . 0 0 ,  $ 2 , 7 7 r . 0 0  a n d  9 5 7 7 . 0 0 : E o r  t h e  y e a r s

7972,7973 and 7974, respect. ively,  r , rhich was not paid by Connect icut Mutual.

Approximately 90 percent of this addit ional income included in the vears 1972
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and 1973' and 95 percent in the year I974 represented deferred r:enewal commissions

earned as an employee, pr j .or Lo his associat ion with Connect icuL l{utual.

12. Pet i t ioner Charles S. Jacobs retained the services of zr Cert i f ied

Publ ic Accountant to prepare his New York State tax return for l -he years 7972,

1973 and 7974, and was not advised to f i le an unincorporated business tax

return for any of these years.

CONCLUSIONS OF lAI,\t

A. That suff ic ient direct ion and control  was imposed by The Connect icut

Mutual Li fe Insurance Company and The Krasne Agency, on i ts behalf ,  so as to

cause pet i t ioner Charles S. Jacobs to become i ts employee in accordance with

the meaning and inLent of sect ion 703(b) of the Tax law (Greene v. Gal lman, 39

A . D . 2 d  2 7 0 ,  3 3 3  N . Y . S . 2 d  7 8 7  ( 3 r d  O e p t .  1 9 7 2 ) ,  a f f  ' d  3 3  N . y . 2 d  7 7 8 ,  3 5 0  N . y . S . 2 r l

415 (1973)).  Accordingly,  the income derived therefrom is not r ;ubject to the

unincorporated business tax.

B. That.  the pet i t ion of Charles S. Jacobs is granted and Lhe Notice of

Def ic iency  issued Apr i l  14 ,  1978 is  cance l led .

DATED: Albany, New York STATE TAX COMMISSION

Jut_ 0 I 1983
PRESIDENT

ISSIONEB,


