
STATE OT NEW YORK

STATE TAX COIO{ISSION

In the Matter of the Petition
o f

Joseph Ingerson

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax usder Article 23 of the Tax Law for
rhe Year 1973.

Atr'FIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departnent of ?axation and Fiuance, over 18 years of age, and that on
the 20th day of May, 1983, he served the within notice of Decision by cerpif ied
nail upon Joseph Ingerson, the pet.itioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Joseph Ingerson
299 Rock Beach Rd.
Rochester, lfY L4677

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal $ervice within the Srate of Ner.* york.

That deponent further says that the said addressee is the petitioner
herein and that the addres$ set forth on said wrapper is the last known address
of the petit ioner,

Sworn to before me this
20th day of May, 1983.

AUTHORIZED TO
OATHS PUN$UAN?
$sclrgil 17{
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STATE OF NEW YORK

STATE TAX COUMISSION

In the Uatter of the Petition
of

Joseph Ingerson

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Arti.cle 23 of the Tax Law for
the Year 1973.

AX'FIDAVIT OF MAILING

State of Nery York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over LB years of age, and that on
the 20th day of May, L983, he served the within notice of Decision by certified
mail upon John L. Bulger the representative of the petitioner in the within
proceedin$' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

John L, Bulger
Van Voorhis & Van Voorhis
One Graves St.
Rochester, NY L4614

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuitody of
the united $tates Postar service within the state of Ner+ York.

That deponent further says that the said addressee ig the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit.ioner.

Sworn to before ure this
20th day of May, 1983.
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$TATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 20, 1983

Joseph Ingerson
299 Rock Beach Rd.
Rochester, NY 14617

Dear Mr. Ingerson:

Please take notice of the Decision of the Stat,e Tax Commission enclosed
hererrith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 & 722 of the Tax Law, any proceeding in court to
revj-ew an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Law and Ru1es, and must be commenced in
the Suprene Court of the State of New York, A1bany County, within 4 months from
the date of this notice.

Inquiries concerning the compuLation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - f,itigation Unit
Building #9 State Carnpus
A}bany, New York 12227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMI'IISSION

Petitioner' s Representative
John l. Bulger
Van Voorhis & Van Voorhis
One Graves St.
Rochester, NY 14614
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH INGERSON

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Ar t i c le  23  o f  the  Tax  Law fo r  the  Year  L973.

DECISION

Peti t ioner,  Joseph Ingerson, 299 Rock Beach Road, Rochester,  New York

74617, f i led a pet i t ion for redeterrninat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the year 1973

(FiIe No. 26712).

A smal l  c laims hearing was held before James Hoefer,  Hearing 0ff icer,  at

the off ices of the State Tax Cornmission, One Marine Midland PLaza, Rochester,

New York, on August 17, 1982 at 2:45 P.M. Pet i t ioner appeared by Van Voorhis &

Van Voorh is  (John L .  Bu lger ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

Pau l  B .  Coburn ,  Esq.  (Thomas Sacca,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether  pe t i t ioner 's  ac t i v i t ies  as  a  manufac turer ' s  representa t ive

const i tuted the carrying on of an uni-ncorporated business or whether he was

an employee and thus exempt from unincorporated business tax.

I I .  Whether pet i t ioner 's fai lure to f i le an unincorporated business tax

return on time and pay the t.ax r+hen due was based on reasonable cause and not

wi l l fu l  neglect,  thereby permit t ing the penalt ies asserted pursuant to sect ions

685(a) (1 )  and (a ) (2 )  o f  the  Tax  law to  be  wa ived.
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FINDINGS OF FACT

1. Pet. i t ioner herein, Joseph Ingerson, t imely f i led

income tax return wherein he reported business incone of

from his act iv i t ies as a manufacturer 's representat ive.

f i le an unincorporated business tax return nor did he pay

business tax for the year 7973.

2. 0n January 15, 1979, the Audit  Divis ion issued a

to pet i t ioner for the year 1973, assessing addit ional tax

p lus  pena l ty  and in te res t  o f  $803.60 ,  fo r  a  to ta l  due o f

$1r284.63  tax  asser ted  due in  the  a fo rement ioned no t ice ,

persona l  income tax  and the  ba lance,  $968.70 ,  represented

bus iness  tax .

a 1973 Ner+ York State

$ 2 5 , 6 3 2 . 1 7  d e r i v e d

Peti t ioner did not

any unincorporated

Notice of Def ic iency

d u e  o f  $ I , 2 8 4 . 6 3 ,

$ 2 , 0 8 8 . 2 3 .  0 f  r h e

$315.93  represented

unincorporated

3. The above mentioned Notice of Def ic iency l ras based on an explanatory

Statement of Audit  Changes daLed June 4, 1976. Said statement held that the

income earned from pet i t ioner 's act iv i t ies as a manufacturer 's representat ive

was subject to unincorporated business tax and that penalt ies were imposed for

fai lure to f i le an unincorporated business tax return and pay the tax when due.

Pet i t ioner concedes the accuracy of al l  adjustments pertaining to the assessmenL

of  add i t iona l  persona l  income tax  and,  in  fac t ,  has  pa id  the  $315.93  o f  persona l

income tax due. At the hearing held herein, both part ies agreed that the

$315.93 of personal income Lax asserted due in the Not ice of Def ic iency vras not

a t  i ssue.  Accord ing ly ,  same wi l l  no t  be  addressed here ina f te r .

4.  During the year in quest ion and for some 27 years pr ior thereto, pet i -

t ioner was a sales representat ive for Kaddis Manufactur ing Corp. (hereinafter

"Kadd is " ) .  Pe t i t ioner  worked so le ly  fo r  Kadd is  on  a  fu l l  t ime bas is l  however ,

he was free to represent other otganizat ions or businesses as long as he obtained



prior approval f rom Kaddis.

K a d d i s .
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Petit ioner did not have a written contract with

5. Pet i t ioner was paid by Kaddis on a straight commission basis and, for

the year 7973, no federal ,  state or social  securi ty taxes were withheld from

his commissions. For t-he 27 years pr ior to 1973, Kaddis did withhold federal ,

state and social  securi ty taxes from pet i t ioner 's commissions. The change in

Kaddis '  pol icy in 1973 concerning the withholding of taxes was not accompanied

by any other change in the Lerms or condit ions of pet i t ioner 's associat ion with

Kadd is .

6 .  Kadd is  ass igned a  spec i f i c  sa les  te r r i to ry  to  pe t i t ioner  and the

boundaries of said terr i tory were subject Lo change by Kaddis without pet i t ionerrs

consent.  Pet. i t ioner had no authori ty to set or al ter the sel l ing pr ices

establ ished by Kaddis or to extend credit .  The orders which he submitted were

sub jec t  to  Kadd is '  approva l .

7 .  Pet i t ioner  was pr imar i l y

l le vis i ted potent ial  customers at

customers on his own. Kaddis did

on and sel l ing to certain accounts

Ieads were furnished bv Kaddis.

"ou t  on  the  road"  se l l ing  Kadd is '  p roduc ts .

Kadd is '  d i rec t ion  and he  a lso  ca l led  upon

on occasion prohibi t  pet i t ioner from cal l ing

.  The major  por t ion  o f  pe t i t ioner 's  sa les

B. During the year 1973 Kaddis was involved in Lhe manufacture and sale

of screw nachine products for the automotive and electronic industr ies. For

the most part  Kaddis would manufacture i ts products to each customer's specif i -

cat ions. Kaddis would general ly make a pr ice quotat ion to i ts customers via a

wri t ten form. Part  of  pet i t ioner?s dut ies for Kaddis involved fol lowing up on

the pr ice quotat ions. Pet i t ioner would br ing pr ice quotat ions back to Kaddis

for further work i f  the quotat ion was out of l ine with competi t ion. Also,
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pet i t ioner would frequent ly cal l  Kaddis when on the road seeking hetp and

guidance from the sales people in the factory concerning pr ic ing and del ivery

dates. When on the road, pet i t ioner was required to report  to Kaddis as to his

whereabouts, ei ther by phone or in wri . t ing, two Lo Lhree t imes a week.

9 .  Kadd is  fu rn ished pe t i t ioner  w i th  sa les  brochures ,  a l l  sa les  a ids  and

business cards. The address and telephone number shown on the business card

were  tha t  o f  Kadd is .

10. Pet i t ioner was required to get permission from Kaddis for his vacat ion

schedule. He received no compensat ion from Kaddis whi le on vacat ion. Pet i t ion,er

was not ent iLled to any ret i rement benef i ts from Kaddis nor was he involved in

any prof i t -sharing plan or health and medical benef i t  plan.

11. During the year 1973 pet i t ioner worked out of an off ice he maintained

in  h is  persona l  res idence.  Pet i t ioner  d id  no t  have an  o f f i ce  a t  Kadd is ,  nor

did he receive reimbursement from Kaddis for the expenses incurred in maintaining

h is  own o f f i ce .

72. Pet i t ioner reported commission income received from Kaddis on Federal

Schedu le  C,  Pro f i t  o r  ( loss)  From Bus iness  or  Pro fess ion .  Net  p ro f i t  repor ted

on Federa l  Schedu le  C was $251632.17 .  The record  does  no t  d isc lose  the  gross

commissions received by pet i t ioner from Kaddis or the nature and amount of

expenses claimed against commission income. Pet i t ioner was responsible for

payment of al l  expenses he incurred in his sales act iv i t ies without

reimbursernent from Kaddis.

13. In 1980 pet i t ioner formed a corporat ion and conducted his sales

act iv i t ies r ,v i th Kaddis through said corporate ent i ty.  The terms and condit ions;

o f  pe t i t ioner 's  assoc ia t ion  w i th  Kadd is  were  ident ica l  fo r  bo th  the  per iod
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pr ior to the creat ion of the corporat ion and the period after the corporat ion

was formed.

14. Pet i t ionerts personal income tax returns for the year at issue and for

pr ior years were f i led in a t imely fashion. Pet i t ioner rel ied on his accountant.

to prepare al l  necessary tax returns. Pet i t ioner 's accountant test i f ied that i t

u 'as his opinion that pet i t ioner was an employee of Kaddis during the year 1973

andr as such, \ . /as not required to f i le an unincorporated business tax return for

sa id  year .

CONCIUSIONS OF IAW

A. That pet i t ionerrs act iv i t ies as a manufacturer 's representat ive during

the year 1973 const i t^uted the carrying on of an unincorporated business within

the meaning and intent of  sect ion 703(a) of the Tax law. Accordingly,  the

income derived from said act iv i t ies is deemed subject to the unincorporated

business tax imposed pursuant to sect ion 701 of the Tax Law. That al though the

record in this matter supports that some direct ion and control  was exhibi ted by

Kaddis over pet i t ionerrs act iv i t ies, the degree of direct ion and control

exercised was insuff ic ient to classi fy pet i t ioner as an employee within the

meaning and intent of  sect ion 703(b) of the Tax Law.

B. That pet i t ioner 's fai lure to f i le an unincorporated business tax

return for 7973 and pay the unincorporated business tax when due was based on

reasonable cause and not wi1l fu1 neglect.  Accordingly,  the penalt ies assessed

pursuant  to  sec t ions  685(u) ( t )  and 685(a) (2 )  o f  the  Tax  law are  wa ived.
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fngerson is

Lhat,  except

granted to the

as  so  gran ted ,

extent indicated

the pet i t ion

C. That the pet i t ion of Joseph

in Conclusion of Law rrBrt ,  supra, and

is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

fuAY 2 0 1993'
STATE TAx COMMISS]ON

-Weqe-^
PRESIDENT

SSIONER


