
STATE OF NEId YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

Ju1ian l .  Hayes
AFFIDAVIT OF I{AIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of
Unincorporated Business Tax
under Article 23 of the Tax traw
for  the  Years  1974 & 1975.

State of New York
County of Albany

, Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation ilnd Finance, over 18 years of age, and
that on the 15th day of JuIy,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Jul ian l .  Hayes, the pet i t ioner in the within proceedi4g,
by enclosing a true copy thereof in a sr:curery sealed postpaid wrapper
addressed as  fo l lows:

Jul ian l .  Hayes
340 Riverside Dr.
New York, NY 10025

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the united states Postal service within the state of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
15th day of July,  1983.

AUTHONIZED TO AD}IINISTER
0ATHS PIIRSUANT T0 IAX LrAYI
SECTION ].?d

that the said addressee is the pet i t ioner
forth on said htrapper is the last known address



STATE OF NEI4/ YORK

STATE TAX COI'IMISSION

fn the Matter of the Petit i<ln
o f

Julian l. Hayes
AFFIDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Unincorporated Business Tax
under Article 23 of the Tax law
for the Years 1974 & 1975.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 15th day of July, 1983, she served the within notice of Decision by
certified mail upon Melvin H. Steier the representative of the petitioner in
the within proceeding, by enclosing a tr:ue copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Melvin M. Steier
Northside Plaza, Route 45
Pomona, NY 10970

and by deposit ing same enclosed in a positpaid properly addressed nrapper in a
(post office or official depository) unclei the exclusive care and custody of
the united states Postal service within the state of New york.

That deponent further says that. thr: said addressee is the representative
of the petitioner herein and that the acldress set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
15th day of July,  1983.

AUfH0nidED f0 ADtilINISTEn
glTls FUn$uAl{T T0 rAI L,[s
sEclros r.74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEt , l /  YORK 12227

July l l i ,  1983

Julian l. Ilayes
340 Riverside Dr.
New Y'ork, NY 10025

Dear  Mr .  Hayes :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You h.ave now exhausted your right of rerriew at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice l.aw and Ru1es, and must be commenced in
the Supreme Court of the State of New York, ,Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - fitigation Unit
Building li9 State Carnpus
Albany, New York 12227
Phone ll (518) 457^2A7A

Very truly yours,

STATE TAX COMUISSION

Petitionert s Representative
Me1vin M. Steier
Northside Plaza, Route 45
Pomona, NY 10970
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JULIAN L. HAYES

for Redeterml-nation of a Deficiency or f,or
Refund of Unincorporated Business Tax un,cler
Art ic le 23 of the Tax Law for the Years 1974
a n d  1 9 7 5 .

DECISION

Peti t ioner,  Jul ian L. Hayes, 340 Riversj-de Drive, New York, New York 10025'

f i l -ed a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the years L974 and,

1 9 7 5  ( F i l e  N o .  3 1 6 1 5 ) .

A sural l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Connission, Two World Trade Center,  New York, New

York, on September 16, 1982 at 10:45 A.M., with al l -  br iefs to be subnit ted by

November 18, L982. Pet l t ioner appeared by Melvin M. Steier '  C.P.A. The Audit

Divis ion appeared by Paul B. Coburn, Esq. (Pau1 Lefebvre, Esq.,  of  counsel) .

ISSUE

Whether pet i t ionerrs act iv i t ies as a consul tant  to  the Counci l  o f  the

Amer icas const i tu ted the pract ice of  a profession,  thereby exempt i -ng the income

earned f rom sal -d act iv i t ies f rom unincorporated business tax.

FINDINGS OF FACT

1. Pet i t ioner herein, Jul ian L. Hayes, t imely f i led New York State

resident income tax returns for the years L974 and 1975 wherein he reported

bus iness  income o f  $19,642.00  and $21,088.00 ,  respec t ive ly .  The occupat ion

l isted on said returns was that of  t 'publ lc relat ions consultantt t .  Pet i t ioner

did not f i le unincorporated business tax returns for the years I974 and 1975.
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Z, On August 31, 1978, the Audit  Divis ion issued a Statement of Audlt

Changes to pet l t ioner for the years I974 and 1975, assert ing that unincorporated

business tax of $L,242.12 was due since his act iv i t ies as an independent

consultant did not const i tute the pract i r :e of a profession, but instead'

const i tuted the carrying on of an uninco:rporated business. In accordance with

the aforementioned Statement of Audlt Changes, the Audit Divf-sion, on JuLy 22,

1980,  i ssued a  Not ice  o f  Def ic iency  to  pe t i t ioner  asser tLng tha t  $L '242.12  o f

unincorporated business tax was due, together with interest of  $498.59, for a

t o t a l  o f  $ 1 , 7 4 0 . 7 I .

3.  On JuIy 22, 1980, pet i t ioner,  in response to an Audit  Divis ion let ter

of June 17, 1980, remit ted a check in the amount of $1,732.63 in payment of the

unincorporated business tax and interest al legedly due for the years I974 and

I975, Pet i t ioner made said payment under:  protest.

4.  During the tax years at issue pet i t ioner provided consult ing services

solely to the Counci l  of  the Americas (herreinafter I t the Councl l t t ) ,  a not-for-

p ro f i t  bus iness  assoc ia t ion  organ ized unc le r  sec t ion  501(c ) (6 )  o f  the  In te rna l

Revenue Code. The Counci l  mernbership consisted of U.S. corporat ions, most ly

Fortune 500 style companies, al l  having substant ial  business interests in

numerous Lat in American countr ies. The Counci- l rs object ives were to strengthen

and support the private enterprise system in Latin America and to promote

understanding and goodwill between Latin Anerican governments and U.S. private

enterpr ise .

5. Pet i t ioner advised the Counci l  in a number of di f ferent areas, such

A S :

a. how to maintain a liaison with companies that had
business interests in Lat in American countr ies and how to
maintain a liaison with international organizations in
o t h e r  m a j o r  U . S .  c i t i e s ;
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b. how to increase membership enrollment and revenues;

c. on social  and pol i t ical  events which occurred in
various Latin American countries and what effect said
events would nostly likely have on member companies which
had business operations in said country;

d. adnini .strat ive procedures and press relat ions; and

e. membership participation on program planning and
execut ion.

6. Petitionerts educat.ional background conslsted of t\i lo years of schooling

at the Universi ty of Colorado plus night courses at New York Universi ty and

Columbia Universi ty in advert is ing and market ing. Pet i t ioner also gained

entrance into the Col-umbia University graduate school where he took some

graduate courses in Lat in American history.

. Petitioner was employed by The Anaconda Courpany (hereinaf ter rtAnacondarr),

a corporation with extensl-ve business interests in various Latin American

countr ies, f rom approximately L937 to I972. Pet i t ioner was f i rst  ernployed by

Anaconda as an assistant to the advertising manager and, through numerous

promotions, r i ras eventual ly appointed as director of publ lc reLat ions. Due to

Anacondats extensive business act iv i t ies in Lat in America, i t  was necessary for

petitioner to famiLiarLze hiurself with Latin Arnerican historyn culture, language

and remain abreast of political and social events r.rhich could effect Anacondars

business. Pet i t ioner was also responslble for foster ing harmonious relat ions

between Anaconda and the Latin American governments. In order to complete the

aforementioned dut ies i t  was necessary for pet i t loner to make frequent tr iPs to

Anacondars operat ions in Chi le,  Peru and Mexico.

8. During the years at issue and for many years pr ior thereto, pet i t ioner

vras a member of the Public Relations Societv of America. As a member of the
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society pet i t ioner was required to adhere to the pr incipals of the societyrs

Code of Professional Standards for the Pract ice of Publ ic Relat i -ons.

9. There are no Federal  or New York State regulatory bodies which govern

or oversee the occupat ion of publ ic relat ions cotrsul tant.  There is no l l -cense

which is issued to a publ ic relat ions consultant nor is there any statute or

regulation which prohibits petitioner from conducting his activities in corporate

form. Pet i t i -oner carr ies no malpract ice insurance.

CONCLUSIONS OF LAW

A. That sectton 703(c) of the Tax Law provides, j -nter a1ia, that income

received from the pract ice of law, medicine, dent istry or archi tecture or fron

the pract ice of any other profession is exempt from unincorporated business

t a x .  T h a t  2 0  N Y C R R  2 0 3 . 1 1 ( b ) ( 1 ) ( i )  d e f i n e s  o t h e r  p r o f e s s i o n  a s :

t tFor purposes of this subdivis ion, the term tother professionf
includes any occupation or vocation l-n which a professed
knowledge of some department of science or learning, gained
by a prolonged course of specialized instruction and study'
is used by i ts pract ical  appl icat ion to the affairs of
others, ei ther advising, guiding or teaching them, and in
serving their interests or welfare in the practiee of an
art  or science founded on i t .  The word profession impl ies
attainments in professJ-ona1 knowledge as dLstinguished from
rnere sklll and the application of knowledge to uses for
others as a vocat ion. The performing of services deal ing
with the conduct of business i tsel f ,  including the promotLon
of sales or services of such business and consult ing
services, does not const i tute the practLce of a profession
even though the services involve the appltcation of a
special ized knowledg". "

B. That pet i t ionerts act iv i t ies as a publ ic relat ions consultant dur ing

the years at issue, al though requir ing special  ski l1 and knowledge, did not

const i tute the pract ice of a profession within the meaning and intent of

sec t ion  703(c )  o f  the  Tax  Lar ' r  and 20  NYCRR 203.11(b)  (1 )  ( i ) .

In Rosenbloom v. State Tax Cornmlssion, 44 A.D.2d'  69, mot.  for lv.  to

app.  den.  34  N.Y.2d  518,  the  cour t  l i s ted  four  fac to rs  to  cons ider  when de ter -
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mining i f  an act iv i ty  const l tu ted the pract ice of  a profession.  These factors

a r e :

1. long-term educat ional background general ly assoeiated
with a degree in an advanced field of science or learning;

2. the requirement of a l icense;

3. control  of  the occupat ion by standards of conduct,
ethlcs and malpract ice l - labi l l ty;  and

4. the barr ier to earrying on the occupat ion as a corpora-
t ion .

In the instant matter there are no l-icensing requirenents for a

publ ic relat ions consultant nor are his act iv i t ies governed by any Federal  or

New York State regulatory bodies. Addlt ional ly,  there are no str ict  educat ional

requirements for publ ic relat ions consultants and pet i t ioner bears no professional

responsibi l i ty as to his f lndings

et al  .  v.  State Tax Cornnission, 67

( i . e .  no  ma lp rac t i ce  l i ab i l i t y ) .  See  Cos ta

A.D.2d 1074 and cases  c i ted  there in .

C.  That  pe t i t l -oner  Ju l ian  L .  Hayes  is  en t i t led  to  a  c red i t  o f  $1 ,732.63

for the payment he made on JuLy 22, 1980 as set forth in Finding of Fact r '3",

suPra.

D. That the pet i t ion of Jul ian L. Hayes is granted to the extent indicated

in Conclusion of Law "C", supra, and that,  except as so granted, the pet i t ion is

in al l  other respects denied.

DATED: Albany, New York

JUL 15 1983

STATE TAX COMMISSION

PRESIDENT


