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STATE TAX COMMISSION

In the Matter of the Petition
o f

Helen Hagstrand

for Redetermination of a Deficieney or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Year 1970.

ATTIDAVIT Otr' HAII,ING

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the llth day of May, 1983, he served the within notice of, Decision by certified
uail upon Helen Hagstrand, the petitioner in the within proceeding, by
enclosing a true copy thereof io a securely sealed postpaid wrapper addressed
as fo l lows:

Ilelen Hagstrand
5 Bacon St.
Gleas Fal ls,  l {Y 12801

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service rrithin the State of, New York.

That deponent further says that. the said addressee is the petitioner
herein and that the address set fortb on said b'rapper is the last knonn address
of the petitioner.

Sworn to before me this
l l th  day  o f  May,  1983.
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STATE OF NEW YORK

STATE TAX COIO{ISSIO},7

fn the Matter of the Petition
o f

Helen Hagstrand

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax traw for
the  Year  1970.

AFFIDAVIT OF }'AILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 11th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upoa Frank V. Williams the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Frank V. Hilliams
Edwards, hl i l l iams, i lcManus, Riceiardel l - i  & Coffey, P.C.
Quaker Vi l lage, Box 599
Glens Fal ls,  NY 1.2801

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representaLive of the petitioner.

Sworn to before me this
l1th day of May, 1983.

ATJTHORIZED TO ADIUINISTER
Ol!'i!i$ Ii-rX5l.iAl{T T0 fi-X IIAW
f,i, i . :  I . ' - ' lH . l- i4



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 11,  1983

IIelen Hagstrand
5 Bacon St.
Glens Falls, NY 12801

Dear l {s.  I lagstrand:

Please take notice of the Decision of the State Iax Commission enclosed
herewith.

You have now exhausted your right of revier+ at the adrninistrative level.
Pursuant to section(s) 7ZZ of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Conmission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be comnenced in the
Suprene Court of the State of New York, Albany County, within 4 rnonths from the
date of this not ice.

Inquiries coacerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone # (518) t+57*2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Bepresentative
Frank V. Williams
Edwards, t/ i l l iams, Mcllanus, Ricciardell i  & Coffey, P.C.
Quaker Vil lage, Box 599
Glens Fal ls ,  NY 12801
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

I{EIEN HAGSTRAND

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1t970.

1 .

f i led  a

husband

DECISION

Pet i t ioner ,  He len  Hagst rand,  5  Bacon SLreet ,  G lens  Fa l l s ,  New York  12801,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 otE the Tax Law for the year 1970 (Fi le

N o .  0 0 3 8 2 ) .

A smal l  c laims hearing was held be:Fore Frank l{ .  Barr ie,  Hearing Off icer,

at the off ices of the State Tax Commiss:Lon, Bui lding 119, State Campus, Albany,

New York, on July 21, 1982 at 10:45 A.M. Pet i t ioner appeared by Frank V.

Wil l iams, CPA. The Audit  Divis ion appeirred by Paul B. Coburn, Esq. (Harry

K a d i s h ,  E s q . ,  o f  c o u n s e l ) .

ISSII]ES

I.  i {hether the income derived by pet i t . ioner,  Helen Hagstrand, from GIen

Haven Nursing Home was for the provisio.n of nursing services and thus exempt from

unincorporated business tax.

I I .  Whether penalt ies were properly imposed against pet i t ioner for her

fai lure to f i le unincorporated business tax returns.

FINDINGS OF FACT

Peti t . ioner,  Helen Hagstrand, and her husband, Arthur P. Hagstrand,

New York State Income Tax Resident Return for 1970. Pet i t ioner and her

did not f i le an unincorporated business tax return for 7970.
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2 .  0n  Octobex  29 ,7973,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

(with a copy of a previously issued Statement of Audit  Changes) against pet i t ioner

He len  Hagst rand.  The Not ice  o f  Def ic iency  shows a  tax  de f ic iency  o f  $762.43 ,

p l u s  p e n a l t i e s  o f  $ 2 8 9 . 7 3  a n d  i n t e r e s t  o f  $ 1 7 6 . 7 2 ,  f o r  a  L o t a L  o f . $ 1 , 1 6 8 . 2 8 .

The Statement of Audit  Changes provided the fol lowing explanat ion for the

def lc iencv :

"The income from your act iv iLies as a Nursing
subject to the unincorporated business tax.

An addit ional charge is imposed under Sect ion
for  underes t imat ion  o f  tax . t t

Home Operator is

685(c) of the Tax traw

In addit ion, the Statement of A,udit  Changes shows the fol lowing

calculat ion of unincorporated business t .ax due:

"Net incorne from businessr
Less :  A l lowance fo r  ser r i ces
Balance
less :  Exempt ion

UNINCORPORATED BUS]NESS ]]AX DUE

$23,577 .9 r
4 ,  7  15  .58

$ 18  ,862 .  33
5 ,000 .  00

$ 13  ,862 .  33

$  762 .43"

The f igure  o f  $231517.91  fo r ' rneL income f rom bus iness"  was taken f rom pet i t ioner rs

Ner+ York State fncome Tax ResidenL Retui :n for 1970 which she f i led joint ly with

her husband. This amount was reported :Ln Schedule A, l ine 4(a),  "Business

Incometr,  and the type of business income was described by pet i t ioner as t 'Nursing

homer t .

3.  Pet i t ioner,  Helen Hagstrand, and her husband, Arthur P. Hagstrand,

operated Glen Haven Nursing Home, an unincorporated busi.ness located at 15 Bacon

Street,  G1ens Fa1ls,  New York 12801-,  du:r ing Lhe tax year at issue.

4. Pet i t ioner,  Helen Hagstrand, did not appear and present test imony at

the hearing. Her husband, Arthur P. Ha;gstrand, is deceased.
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5 .  F rank  V.  l , ' l i l l i ams,  pe t i t ioner 's r  representa t ive ,  tes t i f ied  tha t  he  has

known the pet. i t . ioner since 1968 and that-  she was l icensed as a l icensed pract ical

nurse, and the income that she derived l-rom the nursing home was for nursing

ac t iv i t ies .

CONCIUSIONS OF IAW

A. That pursuant to Tax law $689(e),  which is incorporated into Art ic le

23, the unincorporated business income tax art ic le,  by Tax Law 5722, the burden

of proof is upon the pet i t ioner to show that the income she derived from Glen

Haven Nursing Home is not subject.  Lo the unincorporated business tax.

B .  That  Tax  law $703(c)  p rov ides  1 ,ha t  " ( t )he  prac t ice  o f  1aw,  med ic ine ,

dent is t ry  o r  a rch i tec lu re ,  and the  pracL ice  o f  any  o ther  p ro fess ion . . .sha l l

not be deemed an unincorporated business. "  Pet i t ioner has fai led to prove

that the income she derived from Glen Haven Nursing Home was for the pract ice

of professional nursing services. Rather,  on her 1970 New York State income

tax return she described such income as business income from the nursing home.

Therefore, iL was reasonable for the AurJi t  Divis ion to treat such income as

having been derived from the operat ion ,r f  a nursing home.

C. That income derived from the operat ion of a nursing home is subject to

the unincorporated business Lax. Matter of  Frank l .  Hoffman, State Tax Commission,

September  19 ,  19B0.

D.  That  pe t i t ioner '

for the year at issue was

there fore ,  a l l  pena l t ies

s fai lure to f i le an unincorporated business tax

due to reasonable cause and not due to wi l l fu l

pursuant  to  Tax  law $685(a)  a re  cance l led .

return

neglect ;
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Helen l lagstrand

Law rrD"; and the

is granted only

pet i t ion is in

the extent

other respects

to

a l l

E. That the pet i t ion

noted herein in Conclusion

den ied .

DATED: Albany, New York

lvrAY 11 1983
STATE TAX COMMISSION

.----:R_d-<_dcv,&tea
P,RBSIDENT


