
STATX OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet.ition
o f

Wi l l iam S.  &  E leanor  Habe l
AFFIDAVIT OF MAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art icle 23 of the Tax Lar,r for
the Years 1975 & 1976.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st day of 0ctober,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam S. & Eleanor Habel,  the pet i t ioners in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Wi l l iam S.  &  E leanor  Habe l
500 Bay 5 th  S t .
W .  I s l i p ,  N Y  1 1 7 9 5

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) unde? the- exi lusive care and cui lody of
the United States Postal  Service within the State of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
2 1 s t  d a y  o f  O c t o b e r ,  1 9 8 3 .

AUTHONIZED TO AD}JIII.IISTER
0AIHS FUIiSU/,i{f T0 TAX IIAW
s[c?ION ]"74

that the said addressee is the petit ioner
forth on said wrapper is the last known address
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the  Years  1975 & 1976.
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State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Comrnission, over 18 years of age, and that on the
21s t  day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Jarrett  F. GLantz the representat ive of the pet i t ioners in
the within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jarrett F. GLanLz
501 Mad ison Ave.
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and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exi lusive care and cui lody of
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Oc tober  21 ,  1983

Wi l l iam S.  & Eleanor  Habel
500 Bay 5th St .
W. Is l ip ,  NY 71795

Dear  Mr .  &  Mrs .  Habe l :

Please take not ice of the Decision of the Stat.e Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the Stale of New York, Albany County, within 4 rnonths from
the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building //9 State Campus
Albany, New York 12227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Jarrett F. GLanLz
501 Madison Ave.
New York, NY 10022
Taxing Bureau's Representative



STATE OF NE"W YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IdIIIIAU S. HABET and EIEANOR HABET

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years 1975
and 1976.

DECISION

Peti t ioners, Wil l iam S. Habel and Eleanor Habel,  500 Bay 5th SLreet,  I , r lest

Is l ip ,  New York  11795 f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of unincorporated business tax under Art ic le 23 of the Tax law for

the  years  1975 and 1976 (F i Ie  No.  30601) .

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two Llor ld Trade Center,  New York, New York

on JanuarY 79 ,1983 a t  3 :15  P.M.  Pet i t ioners  appeared by  Jar re t t  F .  GLantz ,

Esq.  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Kev in  Cah i l l ,  Esg . ,

o f  c o u n s e l ) .

ISSIIE

Whether services rendered by pet i t ioner Wil l iam S. Habel as a salesman

during 1975 and 1976 were those of an employee rather than as an independent

cont rac tor .

FINDINGS OF FACT

1. Pet i t ioners, Ll i l l iam S. Habel and Eleanor Habel,  t i rnely f i led New York

St.ate fncome Tax Resident Returns for the years 1975 and 7976. Pet i t ioners did

not f i le Unincorporated Business Tax Returns for ei ther of the years at issue.
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2 .  0n  Apr i l  4 ,  1980,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  Wi l l iam S.

Habel a Not ice of Def ic iency assert ing addit ional tax due for the years 1975

and 1976 in  the  to ta l  amount  o f  $5  1693.10 ,  p lus  in te res t .

3.  A Statement of Unincorporated Busi-ness Tax Audit  Changes dated

January 2, 1980, and issued to pet i t ioner t{ i l l iam S. Habel,  indicated that the

add i t iona l  tax  asser ted  as  due equa l led  $2 ,092.31  fo r  1975 and $3 ,600.79  fo r

7976,  p lus  in te res t  fo r  each year ,  and exp la ined the  bas is  fo r  the  asser ted

def ic iency  as  fo l lows:

t ' [ t ]he income from your act iv i t ies in advert is ing is
subject to the Unincorporated Brls iness Tax under Art ic le 23
of  the  New York  S ta te  Tax  law. " '

4.  During the years at issue herein, I , ' l i l l iam S. Habel worked as an

advert is ing salesman for Penny Saver South Shore, Inc. ("South Shore"),  locaLed

in Bay Shore, New York. Mr. Habel also owned nineteen percent (19%) of South

S h o r e r s  s t o c k .

5. South Shore assigned North Babylon, New York, and Deer Park, New York,

as the terr i tory rsi thin which Mr. Habel was al lowed to sol ic i t  advert is ing.

Mr. Habel could only seI l  to customers in this terr i tory,  was not al lowed to

sel l  for any other publ icat ions and also had agreed, in the event he ceased

worki-ng for South Shore, not to work for any other Penny Saver for a period of

two (2 )  years .

6. South Shore would advise Mr. Habel of  potent ial  customers in his

terr i tory who had cal led South Shore's off ices to inquire about placing adver-

Lisements. Mr. Habel would fol low up these leads by cal l ing on the customer.

'l-  
Pet i t ioner Eleanor Habel 's name appears on the pet i t ion for redeterminat ion

and on the Not ice of Formal Hearing. However,  her name was not included on the
Notice of Def ic iency, nor does the evidence presented indicate that she was
involved in the conducL of an unincorporated business during the years at issue.
Accordingly,  Eleanor Habel is considered neither a pet i t ioner nor a party to
this proceeding.
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I f  the customer placed an advert isement,  Mr. Habel was expected to cal l  on this

customer each r,veek thereafter to attempt to cont inue sol ic i t ing advert isements

from the customer.

7. Advert is ing contracts and other forms used by Mr. Habel were suppl ied

by South Shore. The cost of  the advert isements was set by South Shore (according

to rate schedules),  and South Shore retained the r ight of  f inal  approval or

reject ion of the advert isements i t  would publ ish. Advert isements had to be

turned in by a set deadl ine each week in order to be included in the publ icat ion

of  South  Shore .

B. Mr. Habel was given a desk and a telephone for his use at South

Shore 's  o f f i ces .  He had no  spec i f i c  requ i red  work  hours ,  and genera l l y  came to

south  Shorers  o f f i ces  a t  9 :00  or  9 :30  each morn ing  to  p ick  up  messages,  and

spenL the remainder of the day cal l ing on customers. He usual ly telephoned

Shoth  Shorers  o f f i ces  a t  noon to  check  fo r  messages or  leads ,  and re tu rned to

these o f f i ces  a t  the  end o f  the  day  (approx imate ly  4 :30  P.M. )  to  tu rn  in

advertisements and checks he had picked up frorn customers during the day.

9. South Shore provided medical insurance and l i fe insurance plans for

Mr. Habel,  but did not provide a pension plan or withhold income or Social

S e c u r i t y  ( F . I . C . A . )  t a x e s  o n  b e h a l f  o f  M r .  H a b e l .

10 .  Mr .  Habe l  had to  be  a t  the  pr in te r ' s  o f f i ce  every  Fr iday  to  check

copies of his customers'  advert isements for accuracy. He also was required to

attend meetings for South Shore's salesmen. These meetings were held with

varying frequency, sometimes weekly and sometimes only monthly,  with dlscussions

covering such topics as advert is ing rate changes, the development of new
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cusLomers and the type of customers the salesmen should be cal l ing on in

accordance with the part icular season of the year.

11. Mr. Habel was compensated by South Shore on a commission basis only

and received no salary. Mr. Habel was not compensated by South Shore for s ick

t ime, and he I{as expected to schedule vacat ions during South Shore's slow seasons

(the months of January and February, and July and August).

72. Mr. Habel converted a bedroom in his home for use as an off ice. This

off ice contained some off ice furni ture and f ixtures, and an adding machine and

typewri ter.  Mr. Habel kept f i les at his home off ice containing back issues of

newspapers and copies of advert isements he had previously sold. He used these

f i les as a reference source, in general ,  and as a convenient means of stor ing

for reLr ieval advert isements sold previously and sought to be re-run by customers.

He received no rent f rom South Shore for this off ice. Mr. Habe1 completed

sa les  sheets ,  per fo rmed some o f  the  c le r ica l  work  assoc ia ted  w i th  h is  job  and

telephoned customers from his home off ice, but test i f ied that he used his home

off ice mosLly as a ' r f i le service" and that most advert isements were laid out

and ca l l s  were  made aL South  Shore ts  o f f i ces .

13. Mr. Habel test i f ied that his business cards and a rubber stamp he used

carr ied the imprinL t tPenny Saver South Shore, Wil l iam S. Habel,  Account Execut iverr.

He did not have any special  let terhead on the stat ionary used in connect ion

with his work.

14. Mr. Habel reported his compensat ion from advert is ing sales as business

income rather than as wages on his New York State income tax returns. These

re turns  a lso  ind ica ted  Mr .  Habe l ' s  occupat ion  as  "S /Et t  (p resumably  se l f -employed) .
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15. Mr. Habel f i led with his returns a schedule of Prof i t  or ( loss) from

Business or Profession (Schedule C),  on which he reported and deducted expenses

incurred in connect ion with the sel l ing of advert isements. A copy of the

Schedule C attached to Mr. Habel 's 7976 return reveals income from advert is ing

as  we l l  as  deduct ions  fo r  such expenses  as  fo l lows:2

Gross  rece ip ts  ( less  re tu rns  & a l lowances)
Less :  Cos t  o f  Goods So ld  (cont rac t  labor )
Tota1 fncome
L e s s :  d e p r e c i a t i o n  3 3 . 9 5

rent  on  bus iness  proper ty  2 ,400.00
insurance 480.00
lega l  and pro fess iona l  fees  60 .00
T  &  E  6 , 3 3 2 . 0 5
dues & sub 684.00
s t a t i o n e r y  &  p o s t a g e  2 , L 6 4 . 0 0
s u p p l i e s  7  r A 6 4 . 0 A
t e l e p h o n e  3 , 6 1 8 . 0 0
a d v e r t i s i n g  I , B 3 Z . A 0
g i f t s  t o  c u s t o m e r s  1 1 4 3 5 . 0 0
auto  expenses  B.424.OA

TotaI Deduct ions
NET PROFIT

$107 ,307 .11
31  , 804 .89

$  75  ,502 .22

76.  Mr .  Habe l ' s  deprec ia t ion  deduct ion  represents  deprec ia t ion  o f  the

furni ture, f ixtures and adding machine used at his home off ice. The deduct ion

for rent on business property is unexplained and presumably represents an

expense clairned by Mr. Habel for maintaining his hone off ice. None of the

expenses incurred by Mr. Habel in his work were reimbursed by South Shore.

17. The sums deducted on Schedule C as Cost of Goods Sold (contract labor)

represents amounts paid by Mr. Habel to his son (Wil l iam T. Habel)  in 1975, and

to his son and another individual ( I , r t i l l iam Cruse) in 1976, for the part  t ime

per fo rmance o f  messenger  and c le r ica l  serv ices .  Th is  expense to ta l led  $19 1663.00

in  1975,  and $31,804.89  in  7976.  No taxes  were  w i thhe ld  f rom the  sums pa id  to

these individuals by Mr. Habel,  nor was Mr. Habel reimbursed by South Shore

a'A  
copy  o f  Schedu le  C was no t  inc luded 'among the  a t tachments  to  Mr .  Habe l ' s

1975 New York State Income Tax Resident.  Return submitted in evidence.



- 6 -

for any part  of  these sums paid. Mr. Habel stated that these individuals were

hired by him, were covered by South Shore's medical  and l i fe insurance plans,

and asserted South Shore had the r ight to f i re these individuals i f  their  work

r+as unsat isfactory.

18. Mr. Habel had a Keogh plan and test i f ied that he f i led a Schedule SE

(Computat ion of Social  Securi ty Self-Emplo5rment Tax) for 1975 and L976.

19. In addit ion to his income from sel l ing advert isements, Mr. Habel

reported income from South Shore in the amount of $391640.59 for 1975 and

$ 5 3 , 7 4 4 . 2 7  f o r  7 9 7 6 . 3

20.  Mr .  Habe l ' s  t i t le  w i th  South  Shore  was "Sa les  Manager  and Sa lesman" .

His t i t le as sales manager was conferred because of his stock ownership in

South Shore and because of the nunber of years he had worked for South Shore.

Mr. Habel had just begun to have the authori ty Lo hire and f i re other salesmen

during the years at i -ssue, and did not begin to supervise other salesmen unt i l

af t .er the years at issue.

2I.  South Shore employed approximately six (6) persons to perform cler ical

work in i ts of f ices. These persons were not supervised by Mr. Habel and were

paid a salary from which taxes were withheld. No information was provided with

respect to the approximately t .en ( tO) ottrer salesmen who, in addit ion to

Mr .  Habe l ,  worked fo r  South  Shore .

CONCI,USIONS OF LAW

A.  That  i l f i ] t  i s  the

employer which determines

contractor subject to the

degree of control  and

whether the taxpayer is

unincorporated business

direct ion exercised

an employee or an

tax . t t  L iberman v .

by the

independent

3 Thi"
(Schedu le  E ,
Corporat ion
results from

GqlIman,

income, as ref lected on Mr. Habel 's Supplemental  fncome Schedule
Forrn 1040) for each year,  indicated south shore as a smal l  Business

(Internal Revenue Code Subchapt.er S).  The income presumably
Mr. I label 's ownership of stock in South Shore.
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par t  prov ide:
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Regulations of the State Tax Cornmission

I

in pert inent

r ' [w ]he ther  there  is  su f f i c ien t
results in the relat ionship of
be determined upon examination
and circumstances of each case.
(adopted February 1, t974).

direct ion and control  which
employer and employee will
of  al l  the pert inent facts
"  20  NYCRR 203.10(c )

B. That among the facts and circumstances to be examined are whether

pet i t ' ioner maintained an off ice, engaged assistants,  incurred expenses without

reimbursement,  and was covered by a pension plan. Also whether the employer

w i thhe ld  S ta te  and Federa l  taxes ,  Soc ia l  Secur i ty  (F . I .C .A. ) ,  and o ther  payments

on behalf  of  pet i t ioner,  and the amount of control  over pet i t ionerrs act iv i t ies

exerc ised by  the  employer .  Raynor  v .  Tu l l y ,  60  A.D.2d,  731,  (1977) ,  l v .  to  app.

d e n .  4 4  N . Y . 2 d ,  6 4 3  ( 1 9 7 8 ) .

C. That notwithstanding the l imitat ion on the terr i tory within which he

could sol ic i t  advert isements, Mr. Habel was lef t  f ree to work in the manner he

found most successful .  He hired and paid assistants,  rnaintained an off ice, had

no Laxes or other amounts withheld from his earnings and was not covered by an

employer rs  pens ion  p1an.  Mr .  Habe l  came to  South  Shore 's  o f f i ces  to  p ick  up

leads and Lo drop off  checks and advert isements, but was not required to report

at any specif ic t ime or t"o work any specif ic hours. Mr. Habel incurred substan-

t ial  expenses for which he received no reimbursenent.  Furthermore. South Shore

d id  no t  ma in ta in  o r  exerc ise  su f f i c ien t  d i rec t ion  and cont ro l  over  Mr .  Habe l ' s

dai ly act iv i t ies (specif ical ly the methods by which he conducted his sel l ing

act iv i t ies) to classi fy him as an employee rather than as an independent

contractor.  Accordingly,  Mr. Habel is subject to the imposit ion of unincorporated

business tax under Art ic le 23 of the Tax f ,aw for the years at issue.
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,nua anu pet i t . ion of Wil l iam S.

Notice of Def ic iency dated Apri l

Albany, New York

Habel is hereby denied

4,  1980 is  sus ta ined.

STATE TAX COMMISS]ON

,

in a l l  respec tsD.

and the

DATED:

00T u r 1983
PRESIDENT


