
STATE OT NEW YORK

STAT$ TAX CO}fMISSION

In the Matter of the Petition
of

George J. Greer
AIT'IDAVIT OF UAILING

for Redeterni-nation of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax law for
the Years 1970,  1971,  1973-1976.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over L8 years of age, and that on
the l.lth day of May, 1983, he eerved the rdithin notice of Decision by certified
mail upon George J. Greer, the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

George J. Greer
1123 Douglas P1ace
Seaford, NY 11783

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exilusive care and custody of
the Uuited States Postal Service within the $tate of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before rre this
l l th day of Hay, 1983.

AUTHORIZED ?O ADI{INISIER
OAIHS PURSU^ANI TO TAN IJTIT
sxcfr0N 1?4



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/ NEW YORR 12??7

May 11,  1983

George J. Greer
1123 Douglas Place
Seaford, l{Y f 1783

Dear l l r .  Greer:

Please take not ice of the Decision of the $tate Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Putsuant to section(s) 722 of the Tax f,ar+, any proceecling in court to review an
adverse decision by the State Tax Conmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not i .ce.

Inguiries concerniug the computat.ion of tax due or refund allowed in accordance
with this decision may be addressed to:

$Y$ Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone {I (518) t+57-207A

Very truly yours,

STAIE TAX COICMISSION

Petitioner' s Representative

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Pet. i t ion

o f

GEORGE J. GREER DECISION

for Redeterminat ion of Def ic iencies or for
Refund of Unincorporated Business Tax under :
Art ic le 23 of the Tax Law for the Years 1970.
L97L and 1973 th rough L976.  :

Pet i t ioner ,  George J .  Greer ,  IT23 Doug las  P lace ,  Seaford ,  New York  11783,

f i led pet i t ions for redeterminat ion of def ic iencies or for refund of unincorpor-

ated business tax under Art ic le 23 of the Tax Law for the vears 1970. 1971 and

1973 through 1976 (Fi le Nos. 2964j and 29648).

A snal l  c laims hearing was held before Al len Caplowaith, I lear ing Off icer,

at the off ices of the State Tax Commission, Two i{or ld Trade Center,  New York,

New York ,  on  Decenber  16 ,  1981 aL  9 :15  A.M.  Pet i . t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  ( I rw in  Leoy ,  Esq. ,  o f  counse l - ) .

ISSIIES

I.  Whether pet i t ioner 's act iv i t ies as a sales engineer const i tuted the

pract ice of a profession from which income derived therefrom is exempt from

the imposit ion of unincofporated business tax.

I I .  Whether services rendered by pet i t ioner as a sales engineer were

those of an employee from which income derived therefrom is exempt from the

imposit ion of unincorporated business tax

F]NDINGS OF FACT

1-. George J. Greer (hereinaft .er pet i t ioner) f i led jotnt New York State

income tax  res ident  re tu rns  w i th  h is  w i fe  fo r  the  years  1g7O,1971 and 1973
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through 1976 wherein he reported business j -ncome derived from his act iv i t ies

described as "sales engineer/manufacturer 's representat ive".  Pet i t ioner did

not f i l -e an unincorporated business tax return for any of said years at i -ssue.

2. 0n November 5, 1979 the Audit  Divis ion issued two Statements of Audit

ehanges to pet i t ioner.  One was with respect to 197A, 1-977 and 7973, and the

other was with respect to 1974, 1975 and 1,976. Each held that the income from

peti t ioner 's "act iv i t ies as sales engineer is subject to the unincorporated

bus iness  tax  based on  the  Sta te  Tax  Commiss ion  Dec is ion  o f  February  14 ,  Lg7g. "

Accord ing ly ,  two Not ices  o f  Def ic iency  were  issued aga ins t  pe t i t ioner  on

December  21 ,  1979.  One asser ted  un incorpora ted  bus iness  tax  o f  $513.96  fo r  the

years  1970 '  1971 and 1 ,973 ( inadver ten t ly  l i s ted  on  such no t ice  as  1970,  1971

and L972) ,  p lus  in te res t  o f  $253.28 ,  fo r  a  to ta l  due fo r  sa id  years  o f .  $767.24 .

The second Notice asserted unincorporated business tax of $31224.14 for the

years  1974,  1975 and 1976,  pena l t ies  o f  $146.17  pursuant  to  sec t ion  6S5(c)  o f

the Tax law for fai lure to f i ) .e a declarat ion of est imated unincorporated

bus iness  tax ,  p lus  in te res t  o i  $1ra46.92 ,  fo r  a  to ta l  due fo r  sa id  years  o f

$ 4 , 4 t 7  . 2 3 .

3. Pet i t ioner George J. Greer graduated from Cooper Union in 1950 with

the degree of Bachelor of Elect ical  Engineering. In 1953 he earned the degree

of Master of Business Administrat ion from New York universi ty.

4. During the years at issue herein, pet i t ioner conducted business under

the name "Greer Technical  Sal-es Co. "  at  the address reported as his personal

resj-dence. His act iv i t ies consisted of sel i ing sophist icated special- ty equipment

for Kato Engineering (Kato),  his sole pr incipal dur ing the years at issue.

5. Kato required that i ts representat i -ves ( inclusive of pet i t ioner) have

engineering degrees so that they could understand and solve the problems of the
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end users. Pet i t ioner argued that s ince an engineering degree was required for

the conducL of his act iv i t ies, his income derived from such act iv i t ies should

be construed as income derived from the pract ice of a profession.

6. Kato assigned pet i t ioner a terr i tory and had the r ight to terminate

him on thir ty days'  not ice. Addit . ional ly,  Kato required pet. i t ioner to vis i t

specif ied cusLomers, at tend trade shows and meet.  sales quotas.

7. Kato was located in Mankat.o, Minnesota. Pet i t ioner vis i ted the Kato

off ice at least once a year.  The bulk of his deal ings with Kato were done by

correspondence or telephone.

8. Pet. i t ioner 's normal work week consisted of three days on the road and

two days reviewing specif icat ions and obtaining quotat ions. Kato did not

reirnburse pet i t ioner for his ordinary and necessary business expenses incurred.

9. Kato did not provide pet i t ioner with a pension plan, health insurance

or a paid vacat ion. Furthermore, i t  d id not withhold personal income or social

securi ty taxes from pet i t ioner 's conpensat lon.

10. Kato did not prohibi t  pet i t ioner from represent ing other pr incipals.

1L .  Pet i t ioner 's  ac t i v i t ies  were  essent ia l l y  iden t ica l  to  those engaged in

durlng the years T967 ,  1968 and 1969, said years being the subject of  a pr ior

State Tax Commission decision. Pet i t ioner argued that his income is exempt

from the imposit ion of unincorporated business tax during the years at issue

since he performed services for only one pr incipat as opposed to three pr incipal-s

fo r  sa id  p r lo r  years .

CONCIUSIONS OF tAIi

A. That the act iv i t ies

1970,  1971 and 1 .973 rh rough

const i tute the pract ice of a

of pet i t ioner George J. Greer during the years

L976, al though requir ing special  knowledge, did not

profession within the meaning and intent of
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sect ion 703(c) of the Tax Law. (Matter of  George J. and Dorothy e. Greer,

State Tax Commission Decision, February 14, Tg7g.)

B. That suff ic ient direct ion and control  was not exercised by Kato over

pet i t ioner 's day-to-day act iv i t i -es so as to form a relat ionship of employer-

employee. Accordingiy,  services rendered by pet i t ioner \{ere not those of an

employee of Kato within the meaning and intent of  sect ion 703(b) of the lax

law and 20 NYCRR 203.10.

C. That the aforesai-d act iv i t ies of pet i t ioner const i tuted the carrying

on of an unincorporated business pursuant to sect ion 703(a) of the Tax Law.

Accordingly,  the i -ncome deri-ved therefrom is subject to the imposit ion of

unincorporated business tax pursuant to sect ion 701(a) of the Tax Law.

D. That the pet i t ion of George J. Greer is denied and the not ices of

def ic iency both dated December 21, '1.979 are sustained.

DATED: Albany, Ner,r York STATE TAX COMMISSION

lvfAy 11 1933

ONER


