
STATE OF NEW YORK

STATE TAX COI"IMISS]ON

In the Hatter of the Petition
of

Harold J. & Judith E. Farver, Jr.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art.icle 23 of the Tax law for
the Years 1973 -  1975.

ATFIDAV]T OF MAITING

St,ate of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and tr'inance, over 18 years of age, and
that on the 9th day of september, 1983, she served the within notice of
Decision by cert i f ied mail upon Harold J. & Judith E. Farver, Jr.,  the
petitioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed posLpaid wrapper addressed as fol lows:

Harold J. & Judith E. Farver, Jr.
65 Edgehil l  Dr.
Wappingers Falls, NY 12590

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depoditory) undei the- exl lusive care and cuilody of
the United States Postal Service within the St.at.e of New York.

That deponent further says that the said addressee is the petiLioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
of  September,  1983.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 9, 1983

Harold J .  & Judi th  E.  Farver ,  Jr .
65 Edgehi l l  Dr .
Wappingers Falls, NY 12590

Dear Mr.  & Mrs.  Farver :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Lar+ and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 monlhs from the
date of  Lh is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed t.o:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit.
Building 1f9 State Campus
Albany, New York 12227
Phone ll (51S) 451-2070

Very truly yours,

STATE TAX COUMISSION

cc: Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMilISSION

In the Matter of the Pet i t ion

o f

HAROTD J. FARVER, R. AND JUDITH E. I'ARVER

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1973
through 1975.

such act iv i t ies is not subject to unincorporated business tax

II .  Whether the above mentioned acLivi t ies of pet i t ioner

consultant were conducted ouLside New York.

Pet i t ioners ,  Haro ld  J .  Farver ,  J r . ,  and Jud i th  E .  Farver ,  65  Edgeh i l l

Dr ive, Wappingers Fal ls,  New York 7259A, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of unincorporated business tax under Art ic le 23

of the Tax Lar+ for the years 1973 through 1975 (Fi Ie No. 29427).

A formal hearing was held before Robert  A. Couze, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

IAA47 on May 11 ,  I9B2 a t  1 :15  P.M.  Pet i t ioners  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Lawrence Newman,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether  the  ac t iv i t ies  o f  pe t i t ioner  Haro ld  J .  Farver ,  J r .1  u"  u

comput.er consultant.  const i tuted the pract ice of a profession within the

meaning and intent of  Tax law sect ion 703(c) and, therefore, the income from

Peti t ioner Judith
to the f i l ing of
Accordingly,  the
only to Harold J.

E. Farver is involved in
a joint  tax return for the
use of the term pet i t ioner
Farver ,  J r .

DECISION

as a computer

this proceeding due solely
years  1973 th rough 1975.
here ina f te r  sha l l  per ta in
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FINDINGS OF FACT

1.  Pet i t ioner ,  Haro ld  J .  Farver ,  J r . ,  t ime ly  f i led  jo in t  New York  S ta te

Income Tax Resident Returns for the years 1973 through L975 with his wife,

Judith E. Farver.  Pet i t ioner on these returns l isted his occupat ion as a

consultant l  however,  he did not f i le unincorporated business tax returns.

2. On May 25, 7977, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner in which i t  held that pet i t ioner 's income from his

"act iv i t ies as a consultant is subject to the unincorporated business taxtr .

The Aud i t  D iv is ion  c la imed tha t  un incorpora ted  bus iness  tax  o f  $1 ,72 ! .86 ,

$ 2 ' 5 4 0 . 3 0 ,  a n d  $ 3 , 0 0 5 . 3 6  w a s  d u e  f o r  t h e  1 9 7 3 ,  1 9 7 4 ,  a n d  1 9 7 5  t a x a b l e  y e a r s ,

respecL ive ly .

3 .  A  Not ice  o f  Def ic iency  da ted  Ju ly  18 ,  1979 was issued aga ins t  pe t i t ioner

asser t ing  un incorpora ted  bus i -ness  tax  fo r  the  1973. -  L974,  and 1975 taxab le

years  in  the  amounL o f  $7  ,267.52  p lus  pena l ty  and, /o r  in te res t  o f  g3  ,315.2g .

4. Pet i t ioner,  who is a member of Phi Beta Kappa, holds a Bachelor of

Arts degree cum laude in mathematics from Knox Col lege, Galesburg, I l l inois and

a Masters degree in mathematics from the Universi ty of lowa. He completed

nearly al l  of  the course work required for a Ph.D. degree in maLhematics from

the Universi ty of Iowa. The course work included Lraining in stat ist ics and

compuLer science. Pet i t ioner,  an act ive member of the MaLhematics Associat ion

of America, has cont inued his training and involvement in mathemati-cs, computer

sc ience,  and s ta t i s t i cs .

5. During the tax years at issue, pet i t ioner ut i l ized his training and

experience in mathematics, stat ist ics and computer science to teach professional

employees of The Service Bureau Company ("Service Bureau"),  500 West Putnam

Avenue, Greenwich, Connect icut 06830, and to develop and wri te highly technical
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mater ials on special ized mathematical  and stat ist ical  techniques for the use of

Service Bureau including mater ials used by salesmen to help explain i ts products

to customers. Pet i t ioner rurote a manual for Service Bureau concerning the

pract ical  appl icat. ion of the Box and Jenkins method of forecast ing which

ut i l izes complex mathemaLical and stat ist ical  algor i thms.

6. From January through July 31, 7973, Service Bureau was located in

Harr ison, New York, and pet i t ioner was suppl ied with an off ice at Service

Bureaurs premises in Harr ison, New York. Pet i t ioner concedes that income

received from Service Bureau during this period was earned in New York.

However,  s ince August 1, 1,973, pet i t ioner performed his work for Service Bureau

at i ts of f ices which were relocated from Harr ison. New York to 500 West

PuLnam Avenue in Greenwich, Connect icut where he was provided with off ice space

and telephone service.

7. Service Bureau was the only company with which pet i t ioner conducted

bus iness  in  the  Un i ted  Sta tes .  In  Europe,  pe t i t ioner  d id  bus iness  w i th  IBM

I{or ld Trade Company ("IBM Worldr ' ) .  He was provided with off ice space and

secreLarial  service by IBM World i -n Europe when he was there on business.

Pet i t ioner did not do business with IBM World in the United States since i t  was

prohibi t .ed from enter ing the computer service market in the United States

during Lhe tax years at issue. When i t  was necessary for IBM World to contact

pe t i t ioner  in  the  Un i ted  Sta tes ,  i t  con tac ted  pe t i t ioner  a t  h is  o f f i ce  loca ted

in the premises of Service Bureau. However,  pet i t ioner test i f ied that the

number of phone cal ls he received from Europe or made to Europe were very smal l

s ince he made arrangements with IBM for those act iv i tes he would be performing

for i t  whi le in Europe.



-4 -

8. The specif ic area within which pet i t ioner worked for Service Bureau

and IBM World was the computer services marketplace. Pet i t ioner explained that

the companies sel l  access to a computer over a telephone l ine and the use of

appl icat ion programs which assist  customers in sat isfying some analyt ical  or

planning need.

9. Pet i t ioner T, i /as not an employee of Service Bureau or IBM World.

10 .  Pet i t ioner  tes t i f ied  tha t  fo r  the  years  a t  i ssue,  he  deducted  "a

couple hundred dol lars" as a business expense for an off ice maintained in his

home in Wappingers Fal ls,  New York. The off ice consisted of a desk and f i l ing

cab ine t .  Pe t i t ioner  tesL i f ied  tha t  he  d id  no t  conduct  bus iness  in  h is  home,

did not maintain a business phone at his residence, and merely stored records

i n  s u c h  o f f i c e .

11. On his federal  income tax returns for the years at issue, on Schedule

C '  "Pro f i t  o r  ( loss)  From Bus iness  or  Pro fess ion" ,  pe t i t ioner  on  l ine  D,

"Bus iness  address t t ,  l i s ted  65  Edge H i l l  Dr ive ,  I , {app ingers  Fa1rs ,  New York

12590. Pet i t ioner explained that his home address was used on his tax returns

as  h is  bus iness  address  fo r  the  fo l low ing  reasons :

1) The tax reLurns specif ical ly prohibi ted the use of a post
off ice box number, and therefore his off ice mai l ing address
tthich was Post Off ice Box 4032, Greenwich, Connect icut,
could not.  be used;

2)  Ma i l  sen t  to  pe t i t ioner  a t  h is  o f f i ce  s t ree t  address ,  500
West Putnam Avenue, Greenwich, Connecticut 06838 would
probably not be received unless mai led in care of Service
Bureau since pet i t ioner did not lease space from the
bui lding managemenL, rather his off ice was located in
premises leased by Service Bureau; and

3) Since pet i t ioner was in Europe for per iods of up to six
weeks at a t ime, mai l  sent to his home would be received
by his family whi le mai l  sent to his postal  box or off ice
sLreeL address would not be received unt i l  pet i t ioner
returned to the United StaLes.
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a material incomeproduc ing  fac to r  in  pe t i t ioner 'sL2 .  Cap i ta l  was  no t

ac t iv i t ies .

CONCTUSIONS OF IAW

A.  That  Tax  Law sec t ion  703(c )  p rov ides  tha t  " ( t )he  prac t ice  o f  law,

medicine, dent istry or archi tecture, and the pract ice of any other profession

. .  .  shal l  not be deemed an unincorporated business".

B .  Thar  20  NYCRR 203.LUb)  (1 )  ( l )2  O" f ines  , ,o ther  p ro fess ion ' f  as :

"For purposes of this subdivis ion, the term 'other
profession' includes any occupation or vocation in r.rhich a
professed knowredge of some department of science or learning,
gained by a prolonged course of speciaLized instruct ion and
s tudy ,  i s  used by  i t s  p rac t ica l  app l i ca t ion  Lo  the  a f fa i rs  o f
others, ei ther advising, guiding or teaching them, and in
servi-ng their  interests or welfare in the pracLice of an art
or science founded on i t .  The word profession impl ies attain-
menls in professionar knowledge as distinguished from rnere
ski l l  and the appl icat ion of knowledge to uses for oLhers as
a vocat ion. The performing of services deal ing with the conduct
of business i tsel f ,  including the promotion of sales or services
of such business and consult ing services, does not const i tute
the pract ice of a profession even though the services involve
the appl icat ion of a speciaLized knowledge."

C. That in deLermining what act. iv i ty const i tutes the pract ice of a pro-

fess ion ,  cons idera t ion  is  g iven  to  the  fo l low ing  fac to rs :  (1 )  a  long te rm

educat ional background general ly associated with a degree in an advanced f ield

of science or learning; (2) the requirement of a l icense; and (3) the control

of the occupat ion by standards of conduct,  ethics and malpract ice l iabi l i ty.

Mat te r  o f  Rosenb loom v .  S ta te  Tax  Commiss io4 ,44  ADZ1 69,  a t  77 .  Pet i t ioner

did not meet the cr i ter ia set forth in (2) and (3) above.

D. That the act iv i t ies of pet i t ioner,  Harold J.  Farver,  Jr. ,  dur ing the

tax vears at issue did not const i tute the pract ice of a profession within the

,'  
This regulat ion became effect ive February 1, 1974 which is
of the tax years at issue. However,  i t  ref lects previous
Department of Taxat ion and Finance.

in the middle
pol icy of the
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meaning and intent of  Tax Law sect ion 703(c).  See Matter gf Stephen Gaidos,

State Tax Commission, December 5, 1980, which held that the act iv i t ies of a

computer consultant,  al though requir ing special  knowledge and experience, did

not const i tute the pract. ice of a profession exempt from the imposit ion of

unincorporated busi-ness tax.

E. That from August 1, 1973 through the end of 7975 Laxable year,  pet i -

t ioner conducted his business act iv i t ies outside New York and his income

therefrom is not subject to tax under sect ion 701(a) of the Tax law. However,

for the period January 1, 1973 through July 31, 7973, pet i t ioner conducted his

business act iv i t ies within New York, and pet i t ioner is I iable for unincorporat.ed

business tax during such period. Pet i t ioner conceded that he conducted his

business act iv i t ies for Service Bureau within New York during the period

January  1 ,  1973 Lhrough Ju ly  31 ,  1973.  fn  add i t ion ,  s ince  pe t i t ioner  has  no t

susLained his burden of proof under Tax Law sect ions 722 and 6B9(e) to show

that he maintained a regular place of business outside New York, within the

meaning and intent of  Tax law sect ion 707(a),  dur ing the period January 1, L973

through July 31, 1973, when he did business with IBM World, no al locat ion of

income is perrnissible for such period.

The Audit  Divis ion is directed to recalculate pet i t ioner 's unincor-

porated business tax l iabi l i ty for the 1973 taxable year by apport ioning

pet i t ioner 's unincorporated business taxable income for such year between the

period during which business act. iv i t ies were conducted in New York (seven

months) and the period act iv i t ies were conducted outside New York ( f ive months)

The Audit  Divis ion shal l  provide pet i t ioner with an opportunity to document

actual amounts earned during such periods. I f  he is unable to provide proper

documentat ion, the Audit  Divis ion may simply apport ion 1973 taxable year
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unincorporated business taxable income based upon the length of the two periods

( i .e.  7/72ths of the i .ncome for the period January 1, 1973 through JuIy 31,

1973 and 5 l12 ths  fo r  the  per iod  August  1 ,  1973 th rough December  31 ,1973) .

F. That the pet i t ion of Harold J.  Farver,  Jr.  and Judith E. Farver is

granted to the extent indicated in Conclusion of la iy "8";  that the Audit

Divis ion is directed to modify the Not ice of Def lc iency dated July 18, 1979 in

accordance therewith; and that except as so granted, the pet i t . ion is in al l

other respects denied-

DATED: Albany, New York

stP 0 $ 1983

STATE TAX COMMISSION

PRESIDENT



TL
T\
rfi

:

. L A

B
J
q

FJ

t {
OJ
ts
$r

{"-

g uE*t

$fi;ifii
\



J

{
t

i ; : ' i
r - !

,

t { .

' i t . 
' ' .

i : .

,,i i,

-"'at.i

,.;-1',,|"



STATE OF NEW YORK
STATE TAX COM1MISSION

ALBANY/ NEW YORK 12227

Rarold J. & Judith E. Farver. Jr-
65 Edgehill Dr
Wappingers Falls, NY 12390

You have now exhaust.ed your right
Pursuant to section(s) 690 of the
adverse decision by the State Tax
Article 78 of the Civi l  Practice
Supreme Court of the State of New
date of this notice.

September 9, 1983

of review at the adurinistrative level.
Tax Law, any proceeding in court to review an
Courmission can only be instituted under

Law and Rules, and nust be cormenced in the
York, Albany CounLy, within 4 rnonths fron the

Dear Mr.  & Mrs.  Farver :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NY$ Dept. Taxation and Finance
traw Bureau * Iitigation Unit
Building /19 State Canpus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HAROI.D J. FARVER, ft. AND JUDITH E. FARVER

fqr Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1973
through 1975.

DECISION

Pet i t ioners ,  Haro ld  J .  Farver ,  J r . ,  and Jud i th  E .  Farver ,  65  Edgeh i l l

Dr iver Wappingers Fal ls,  New York 12590, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of unincorporated business tax under Art ic le 23

of the Tax Law for the years 1973 through 1975 (Fi le No. 29427).

A formal hearing was held before Robert .  A. Couze, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two l /or ld Trade Center,  New York, New York

10047 on  May 11 ,  7982 aL  1 :15  P.M.  Pet i t ioners  appeared pro  se ,  The Aud i t

Divis ion appeared by Paul B. Coburn, Esq. (Lawrence Nevman, Esq. ,  of  counsel) .

ISSUES

I .  Whether  the  ac t iv i t ies  o f  pe t i t ioner  Haro ld  J .  Farver ,  J r .7  u"  u

computer consultant const i tuted the pract ice of a profession within the

meaning and intent of  Tax law sect ion 703(c) and, therefore, the income from

such acLivi t ies is not subject to unincorporated business tax.

II. Whether the above mentioned activities of petitioner as a computer

consultant were conducted outside New York.

Pet i t ioner Judith E. Farver is involved in this proceeding due solely
to the f i t ing of a joint  tax return for the years 1973 through 1975.
Accordingly,  the use of the term pet i t ioner hereinafter shal l  pertain
only to Harold J.  Farver,  Jr.
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FINDINGS OF FACT

1.  Pet i t ioner ,  Haro ld  J .  Farver ,  J r . ,  t ime ly  f i ted  jo in t  New York  S ta te

fncome Tax Resident Returns for the years 1973 through 1975 with his wife,

Judith E. Farver.  Pet i t ioner on these returns l isted his occupat ion as a

consultant l  however,  he did not f i le unincorporated business tax reLurns.

2 .  0n  May 25 ,  Ig77,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to pet i t ioner in which i t  held that pet i t ioner 's income from his

I tact. iv i t ies as a consultant is subject to the unincorporated business tax".

The Aud i t  D iv is ion  c la imed tha t  un incorpora ted  bus iness  tax  o f  $1 ,727.86 ,

$ 2 , 5 4 0 . 3 0 ,  a n d  $ 3 , 0 0 5 . 3 6  w a s  d u e  f o r  t h e  1 9 7 3 ,  1 9 7 4 ,  a n d  1 9 7 5  t a x a b r e  y e a r s ,

respec t ive ly .

3 .  A  Not ice  o f  Def ic iency  da ted  Ju ly  18 ,  1979 was issued aga ins t  pe t i t ioner

asser t ing  un incorpora ted  bus iness  tax  fo r  the  1973,  I974,  and 1975 taxab le

years  in  the  amounL o f  $7 ,267.52  p lus  pena l ty  andfor  in te res t  o f  $3 ,375.29 .

4. Pet i t ioner,  who is a member of Phi Beta Kappa, holds a Bachelor of

Arts degree cum laude in mathematics from Knox Col lege, Galesburg, I l l inois and

a Masters degree in mathematics from the Universi ty of fowa. He completed

nearly al l  of  the course work required for a Ph.D. degree in mathematics from

the Universi ty of lor*a. The course work included Lraining in stat ist ics and

computer science. Pet i t ioner,  an act ive member of the Mathematics Associat ion

of America, has cont inued his training and involvement in mathemat. ics, computer

s c i e n c e ,  a n d  s t a t i s t i c s .

5. During the tax years at issue, pet i t ioner ut i l ized his training and

experience in mathematics, stat. ist ics and computer science to teach professional

employees of The Service Bureau Company ("Service Bureau"),  500 West Putnam

Avenue, Greenwich, Connect icut 06830, and to develop and wri te highly technical
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mater ials on speciaLized mathematical  and stat ist ical  techniques for the use of

Service Bureau including mater ials used by salesmen to help explain i ts products

to cusLomers. Pet i t ioner wrote a manual for Service Bureau concerning the

pract ical  appl icat ion of the Box and Jenkins method of forecasLing which

ut i l izes complex mathematical  and stat ist ical  algor i thms.

6. From January through July 31, 1973, Service Bureau was located in

Harr i -son, New York, and pet i t ioner r*as suppl ied with an off ice at Service

Bureaut s premises in Harr ison, New York. Pet i t ioner concedes that income

received from Service Bureau during this period was earned in New York.

However '  s ince August 1, 1973, pet i t ioner performed his work for Service Bureau

at i ts of f ices which were relocated from Harr ison. New York to 500 West

Putnam Avenue in Greenwich, Connecticut where he was provided with office space

and telephone service.

7. Service Bureau was Lhe only company with which pet i t ioner conducted

business in the United States. In Europe, pet i t ioner did business with IBM

World Trade Company ("IBM Worldt ' ) .  He was provided with off ice space and

secretar ial  service by IBM World in Europe when he was there on business.

Pet. i t ioner did not do business with IBM World in the United States since i t  was

prohibited frorn entering the computer service market in the Unit.ed States

during the tax years at issue. When i t  was necessary for IBM World to contact

pet i t ioner in the United States, i t  contacted pet i t ioner aL his off ice located

in the premises of Service Bureau. However,  pet i t ioner test i f ied that the

number of phone cal ls he received from Europe or made to Europe were very smal l

since he made anangements with IBM for those activites he lsould be performing

for i t  whi le in Europe
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B. The specif ic area within which pet i t ioner r+orked for Service Bureau

and IBM World was the computer services marketplace. Pet i t ioner explained that

the cornpanies sel l  access Lo a computer over a telephone l ine and the use of

appl icat ion programs which assist  customers in sat isfying some analyt ical  or

p lann ing  need.

9. Pet i t ioner was not an employee of Service Bureau or IBM World.

10. Pet i t ioner test i f ied that for the years at issue, he deducted rra

couple hundred dol lars" as a business expense for an off ice maintained in his

home in Wappingers Fal ls,  Ner,v York. The off ice consisted of a desk and f i l ing

cabinet.  Pet i t ioner test i f ied that he did not conduct business in his home,

did not maintain a business phone at.  his residence, and merely stored records

in  such o f f i ce .

11. 0n his federal  income tax returns for the years at issue, on Schedule

cr t rPro f i t  o r  (Loss)  From Bus iness  or  Pro fess ion" ,  pe t i t ioner  on  l ine  D,

"Bus iness  address" ,  l i s ted  65  Edge H i l l  Dr ive ,  wapp ingers  Fa l l s ,  New york

12590. Pet i t ioner explained that.  his home address *ras used on his tax returns

as  h is  bus iness  address  fo r  the  fo l low ing  reasons :

1) The tax returns specif ical ty prohibi ted the use of a post
off ice box number, and therefore his off ice mai l ing address
which was Post Off ice Box 4032, Greenwich, Connect icut,
could not be usedl

2)  Ma i l  sen t  to  pe t i t ioner  a t  h is  o f f i ce  sLree t  address ,  500
West Putnam Avenue, Greenwich, Connect icut 06838 would
probably not be received unless mai led in care of Servj_ce
Bureau since pet i t ioner did noL lease space from the
bui lding management,  rather his off ice was located in
premises leased by Service Bureaul and

3) Since pet i t . ioner was in Europe for per iods of up to six
weeks at a t i rne, mai l  senL to his home would be received
by his family whi le mai l  sent to his postal  box or off ice
street address would not be received unt i l  pet i t ioner
returned to the United States.
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12.  Cap i ta l  was  no t  a  mater ia l  income produc ing  fac to r  in  pe t i t ioner 's

a c t i v i t i e s .

CONCTUSIONS OF I,AW

A.  That  Tax  Law sec t ion  703(c )  p rov ides  tha t  " ( t )he  prac t ice  o f  law,

medicine, dent istry or archi tecture, and the pract ice of any other profession

. . .sha l l  no t  be  deemed an un incorpora ted  bus iness t ' .

B .  T h a t  2 0  N Y C R R  2 0 3 . 1 1 ( b ) ( 1 ) ( i ) 2  d e f i n e s  , ' o r h e r  p r o f e s s i o n , ,  a s :

"For purposes of this subdivis ion, the term tother
professiont includes any occupat ion or vocat ion in which a
professed knor,vledge of some department of science or learning,
gained by a prolonged course of speciaLized instruct ion and
s tudy ,  i s  used by  i t s  p rac t ica l  app l i ca t ion  to  the  a f fa i rs  o f
others, ei ther advising, guiding or teaching them, and in
serving their  interest.s or welfare in the pract ice of an art
or science founded on i t .  The word profession impl ies attain-
ments in professional knor+ledge as dist inguished from mere
ski l l  and the appl icat ion of knowledge to uses for oLhers as
a vocat ion. The performing of services deal ing with the conduct
o f  bus iness  i t se l f ,  inc lud ing  the  promot ion  o f  sa les  o r  serv ices
of such business and consult ing services, does not const i tute
the pract ice of a profession even though the services involve
the appl icat ion of a specj,aLized knowledge."

C- That in determining r+hat act iv i ty const i tuLes the pract ice of a pro-

fess ion ,  cons idera t ion  is  g iven  to  the  fo l lo r+ ing  fac to rs :  (1 )  a  long te rm

educat ional background general ly associated with a degree in an advanced f ield

of science or learning; (2) the requirement of a l icensel and (3) the control

of the occupat ion by standards of conduct,  ethics and malpract ice l iabi l i ty.

Matter of  Rosenbloom v. St.ate Tax Commission, 44 ADZd 69, at 7L Peti t ioner

did not meet

D.  That

tax years at

the cr i ter ia set forth in (2) and (3)

the  ac t iv i t ies  o f  pe t i t ioner ,  Haro ld

issue did not const i tute the pract ice

above.

J .  Farver ,  J r . ,  dur ing  the

of a profession within the

This regulat. ion became effect ive February 1, 1974 which is in the middle
of the tax years at issue. Hor+ever,  i t  refrects previous poricy of the
Department of Taxat ion and Finance.
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meaning and intent of  Tax law sect ion 703(c).  See Mat. ter of  Stephen Gaidos,

State Tax Commission, December 5, 1980, which held that the act iv i t ies of a

computer consultant,  al though requir ing special  knowledge and experience, did

noL const i tute the pract ice of a profession exempt from the imposit ion of

unincorporated business Lax.

E. That from August 1, 1973 through the end of 1975 taxable year,  pet i -

t ioner conducted his business act iv i t ies outside New York and his income

therefrom is not subject to tax under sect ion 701(a) of the Tax Law. However,

for the period January 1, 7973 through July 31, 7973, pet i t ioner conducted his

business act iv i t ies within New York, and peLit ioner is l iable for unincorporated

business tax during such period. Pet i t ioner conceded that he conducted his

business act iv i t ies for Service Bureau within New York during the period

January 1, 1973 through July 3L, 1973. In addit ion, s ince pet i t ioner has not

sustained his burden of proof under Tax law sect ions 722 and 689(e) Lo show

that he maintained a regular place of business outside New York, within the

meaning and intent.  of  Tax Law sect ion 707(a),  dur ing the period January 1, 1973

through July 31, \973, when he dld business with IBM World, no al locat ion of

income is  permiss ib le  fo r  such per iod .

The Audit  Divis ion is directed to recalculate pet i t ioner 's unincor-

porated business tax l iabi l i ty for the 1973 taxable year by apport ioning

pet i t ioner 's unincorporated business taxable income for such year between the

period during which business act iv i t ies were conducted in New York (seven

months) and the period act iv i t ies were conducted outside New York ( f ive months).

The Audit  Divis ion shal l  provide pet i t ioner with an opportunity to document

actual amounLs earned during such periods. I f  he is unable to provide proper

documentat ion, the Audit  Divis ion may sinply apport ion 1973 taxable year
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unincorporated business taxable income based upon the length of the two periods

( i .e.  7/72ths of the income for the period January 1, 1973 through July 31,

1973 and 5172Lhs fo r  the  per iod  August  1 ,  1973 th rough December  31 ,7973) .

F. That the pet i t ion of Harold J.  Farver,  Jr.  and Judith E. Farver is

granted to the extent indicated in Conclusion of Law "E";  that the Audit

Divis ion is direct.ed to modify the Not ice of Def ic iency dated July 18, 7979 in

accordance therewith; and that except as so granted, the pet i t ion is in al l

o ther  respec ts  den ied .

DATED: Albany, New York

sEP 0I 1983
STATE TAX COMMISSION

PRXSIDENT




