
STATE OF NEII YORK

STATE TAX COMMISSION

In the MatLer of the Petition
o f

J .  R.  E lyachar

for Redeternination of a Deficiency ar a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art icle 23 of. the Tax Law for
the  Years  1969 ,  7970 , .7972 ,  1973  &  1974 .

That deponent further says
herein and that the address set
of the pet. i t ioner.

Sworn to before me this
28th day of September, 1983.

AIFIDAVIT OF MAIIING

that the said addressee is the petit ioner
forth on said l,rlrapper is the last known address

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of September, 1983, she served the r*i thin notice of Decision by
cert i f ied mail upon J. R. Elyachar, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid vrapper addressed
as  fo l l ows :

J.  R.  E lyachar
Ruradan Farms
Buckhout Rd.
East l{hite Plains, NY rc604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the-exi lusive care and cuitody of
the Unit.ed States Postal Service r,rithin the State of New York.
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AUTHONIZED TO ADMINIS
OATHS PUP.SUAI'IT I0 IAJ( IrAW
sEcfr0N 17+



STATE OT NEI{ YORK

STATE TAX COilMISSION

In the Matter of the Petition
o f

J .  R.  E lyachar

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 af. the Tax law for
the Years 1969,  1970,  7972,  1973 & t974.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

- Connie Hagelund, being duly sr+orn, deposes and says that she is an
eTployee of the State Tax Cornmi$sion, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
cert i f ied mail upon Hirschell  E. levine the representative of the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Hirschell  E. I ,evine
Eisner & lubin
250 Park Ave.
New York, NY 10077

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the united states Postal service within the st.ate of New york.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wiapper is the
last known address of the representative of the pet, i t ioner.

Sworn to before rne this
28th day of September, 1983.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28, 1983

J. R. Elyachar
Ruradan Farms
Buckhout Rd.
East White Plains, NY 10604

Dear Mr. Elyachar:

Please take notice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 & 722 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice law and Rules, and must be commenced in
the Supreme CourL of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Iitigation Unit
Building 119 State Campus
A1bany, .New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COI"IMISSION

cc: Pet i t ioner 's Representat ive
Hirschell E. Levine
Eisner & f,ubin
250 Park Ave.
New York, NY 10077
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

J. R. ELYACHAR DECISION
:

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under :
Art ic le 23 of the Tax Law for the Years 1969,
L970,  L972,  L973 and L974.  :

Pet i t ioner,  J.  R. Elyachar,  Ruradan Farms, Buckhout Road' East White

Plains, New York 10604, f i l -ed a pet i t ion for redeterminat ion of a def ic iency or

for refund of unincorporated business tax under Article 23 of the Tax Law for

the  years  L969,  L970,  L972,  L973 and,  L974 (F i . Ie  Nos.29048 and 29049) .

A formal hearing was held before Robert A. Couze, Hearing Officer, at the

off ices of the State Tax Commissl"on, Two World Trade Center,  New York, New

York, on October 22, 1982 at 10:00 A.M. PetLt ioner appeared by Eisner & Lubln'

C.P.A.  rs  (H i rsche l - l  E .  Lev ine ,  C.P.A.  and Lawrence S.  A lber t ,  C .P.A. ) .  The

Audit  Divis ion appeared by Paul-  B. Coburn, Esq. (Wil- l - ian Fox, Esq.,  of  counsel) .

ISSUES

I. !{trether petitionerrs income from real estate management is subject to

unincorporated business tax.

I1.  I f  so, whether the services performed by pet i t ioner for certaln

eorporations are so interrelated and interconnected with hl-s activities as a real

estate manager as to subject the salary income from said services to unincor-

porated business tax.

I I I .  t r Ihether the penalt ies imposed pursuant to sect ions 685(a)(1) and

(a)(2) of the Tax Law should be abated.
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FINDINGS OF FACT

1. Pet i t ioner,  J.  R. Elyachar,  t imely f i led New York State income tax

res ident  re tu rns  fo r  19691 1g7A,1972,7973 and 7974.1  0r ,  each sa id  re tu rn ,  he

l isted his occupat ion as t 'ExecuLivett .  He reported business income for each

year.  There i {as no indicat ion of the type of business for 1969 and 1970; for

19721 1973 and L974,  the  type  o f  bus iness  was l i s ted  as t tRea l  Es ta te" .  A t tached

to each return were a nunber of wage and tax statements from various corporations.

Pet i t ioner did not f i le unincorporated business tax returns for the years at

i s s u e .

2 ,  0n  September  24 ,  1979,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  a

revi .sed Statement of Audit  Changes which subjected pet i t ioner 's business and

salary income to unincorporated business tax. Said Statement provided the

fol lowing explanat ion :

rrThe income from your act iv i t ies as real estate management is
subject to the Unincorporated Business Tax as previouqly determined
by a Tax Courmission Hearing dated September 10, 1976. '

Your statements with respect to abatement of peoalty have been
examinedl however,  penalty is sustained, since reasonable cause has
not  been es tab l i shed fo r  abatement .  As  a  resu l t  o f  a  p r io r  hear ing . . . ,
taxpayer was cognizant of the fact that he was subject to Unincorporated
Business Tax; and he had suff ic ient t ime before Apri l  1977 issuance
of IT-38 (or iginal  Statemenl of Audit  Changes) to f i le."

Accordingly,  on January 4, 1980, tvro not ices of def ic iency were issued

to  pe t i t ioner ,  one no t ice  asserL ing  un incorpora ted  bus iness  tax  o f  $26r570.85 ,

p lus  pena l ty  and in te res t  a t  $26ra06.02 ,  fo r  a  to ta l  o f  $52,576.87  fo r  tax

years 7969, 1970, 7972 and 1973 and the other not ice assert ing unincorporated

'l
*  

The 7969,1970 and 7972 re tu rns  \dere  f i led  jo in t l y  w i th  pe t i t ioner rs
wi-fe,  Jean Elyachar.

-  
A decision of the State Tax Commission was rendered for tax years 1963

to  196B and 1971 on  september  10 ,  L976.  The hear ing  $ /as  on  May 5 ,  7976.
( f ind ing  o f  fac r  i l3 ) .
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bus iness  tax  o f  i9 r248.70 ,  pJ-us  pena l ty  and in te res t  o f  $8 ,104.15 ,  fo r  a  to ta l

o f  $17,352.85  fo r  tax  year  1974.

3. On September 10, L976, the Tax Comnission rendered a declsion which

determined that petLt ionerfs income received by hin from his real estate

corporations constltuted income from his regular business as a real estate

manager and did not constitute compensation as an employee or fiduciary exempt

from unineorporated business tax, and further, that incone received by petitioner

for the management of the real estate interests of the corporations in which he

riras a stockholder const i tuted receipts from his regular business of real  estate

management and did not constitute income received as an ohTner, lessee or

fiduciary of real estate exempt from unincorporated business tax.

4. On August 17, Lg77, in a let ter to the Income Tax Bureau, pet i t ioner

claimed he did not receive the Tax Commission Decision dated September 10'  1976

and thus he was prevented from pursuing his rights. Petitioner dld not attend

the hearing held on October 22, 19B2 to test i fy with reference to his

act lv i t ies l isted as "Real Estaterr or to his dut ies for the corporat lons from

which he received salar ies.

5. Pet i t ionerts representatLves submitted a let ter dated February 3, I97O

fronn the Income Tax Bureau referencing a petition for redetermination of a

deficiency for t,ax years 1960 and 1961. The l-etter stated, t'I,Ie have reviewed

the above years and have cancelled the Notice of Deficiency dated December 9,

1963.r '  The l-et ter cancel l -ed a Not ice of Def ic iency which imposed unincorporated

business tax on wages received by petitioner as being business connected and

includible l -n pet i t ionerrs business income. Pet i t ionerrs representat ives

claiured that the above letter ls relevant because, according to their knowledge,

the activities of the petitioner were basically the same in those years.
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6. Pet i t ioner clained that the penalt ies should be waived since he rel ied

on the advice of a certified public accountant and the cancell-ation of the tax

for 1960 and 1961. During the years 1959 through 1961, pet i t ioner f i led

unincorporated business tax returns for hls act iv i t ies in managing real estate.

CONCLUSIONS OF LAW

A. That the burden of proof in this case ls upon the pet i t l -oner (sect ions

689(e) ar.d 722 of the Tax Law).

B. That an or{7ner of real  property,  a lessee, or a f lduciary sha1l not be

deened engaged in an unincorporated business solely by reason of hol-ding,

leasing, or managing real property (sect ion 703(e) of the Tax Law). Income from

peti t lonerrs act iv i t ies l - isted as rrReal Estatetr  Ls not exempt from unincorporated

business tax under section 703(e) of the Tax Lar^r, since the properties managed

were owned by corporations and not by petitioner as an individual. (HttIJ

Wassermaland Evelyn Wasserman, State 1a11 Ssmmission, October 22, 1982.)

C. That the performance of services by an individual as an enployee or

as an officer or director of a corporation shall not be deemed an unlncorporated

business, un1-ess such services const i tute part  of  a business regular ly carr ied

on by such an individual (s 'ect ion 703(b) of the Tax Law). Pet i t ioner has not

shown that the services performed ln earning his salary income from certaln

real estat.e corporati-ons were not interrelated and interconnected with his

business activitles as a real estate manager. Accordingly, the salary income

from said services is deemed to constitute part of his regul-ar business income

and is,  therefore, subject to unincorporated business tax.

D. That pet i t ioner has not sustained his burden of proof to show he is

not subject to unlncorporated business tax.
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E. That penalties imposed pursuant to

the Tax Law are sustained, sinee petitioner

cause in not fil ing unincorporated business

taxes due thereon.

F. That the pet i t ion of J.  R. E1-yachar

def ic iency are sustained.

DATED: AJ-bany, New York

sec t ions  685(a)  (1 )  and (a )  (2 )  o f

has not shown he had reasonable

tax returns and for not paYing the

is denied and the notices of

STATE TAX COMMISSION

stP z B 1983
z- a^tc-a-
PRESIDENT


