
STATE OT NEW YORK

STATE TAX COUMISSION

fn the Uatter of the Petition
o f

East Fishki l l  Associates

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Year 197L.

ATFIDAVIT OF UAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within notice of Decision by cert i f ied
mail upon East Fishki l l  Associates, the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

East Fishki l l  Associates
c/o Schneur Genack
30 !{, 47rh sr.
New York, NY 10036

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depouitory) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last knordn address
of the petit ioner.

Sworn to before me this
6th day of l lay, 1983.

{YIIgn"rsED r0 lnamxrsrnn
$Tl$,frssu4Nr ?0 rAX r"ii{sf,cugil trc



STATE OF NEW YORK

STATE TAX COUMISSION

In the l{atter of the Petition
o f

East Fishki l l  Associates

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Year  1971.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says
of the Department of Taxatlon and Finance, over 18 years
the 6th day of May, 1983, he served the within notice of
mail upon Samuel lf. Eisenstat the representative of the
within proceeding, by enclosing a true copy thereof in a
postpaid l rapper addressed as fol lows:

AFFIDAVIT OT MAIIING

that he is an erErloyee
of age, and that. on
Decl"sion by cert i f ied

petit,ioner in the
securely sealed

$amue1 M. Eisenstat
E isens ta t  &  Got tesman,  F .C.
30 Rockefel ler PLaza
Nere York, Nf f0020

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal $ervice within the $tate of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last lmown address of the representative of the petitioner.

Sworn to before me this
6th day of May, 1983.

AUTII0RIUED f0 ADI{INISrER
0ATlts ruasuAlrt r0 ?Ax tAlY
SECTICIN 174



STATE OF NEW YORK
STATE TAX COTUMISSION

ALBANY,  NEW YORK12227

May 5, 1.983

East Fishki l l  Associates
c/o Schneur Genack
30 W. 47rh Sr .
New Yorkn NY 10036

Gentlemen:

P1ease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at. the administrative level.
Pursuant to section(s) 7ZZ of the Tax Law, any proceeding in court to review an
adverse decision by the $tate Tax Comrnission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept, Taxation and Finance
law Bureau - f,itigation Unit
Albany, New York 12227
Phone // (518) 457-207a

Very truly yours,

STATE TAX COU}fiSSIO}T

cc: Petit ioner's Reptresentative
Sanuel M. Eisenstat
Eisenstat  & Got tesmann P.C.
30 Rockefeller Plaza
New York, NY 10020
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

EAST FIS}IKIII ASSOCIATES

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Unincorporated Business Tax under
Art ic le  23 af  the Tax Law for  the Year 1971

Whether there was a gain when

the State, pursuant to the laws of

the unincorporated business tax.

Pet i t i -oner ,  East  F ishki l l  Associates,  c /o Schneur Genack,  30 West  47th

Street ,  New York,  New York 10036,  f i led a peLi t ion for  redeterminat ion of  a

def ic iency or  for  refund of  unincorporated business tax under Ar t ic le  23 of  the

Tax  Law fo r  t he  yea r  7971  (F i l e  No .  12581 ) .

A formal  hear ing was commenced before Archibald Robertson,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,

New York  on  Sep tember  29 ,  1978  a t  1 :15  P .M.  and  con t i nued  s ine  d ie .  Pe t i t i one r

appea red  by  E i sens ta t  &  Go tLesman ,  P .C .  (Samue l  M .  E i sens ta t ,  Esq . ,  o f  counse l ) .

The fncome Tax Bureau appeared by Peter  Crot ty ,  Esq.  ( I rwin Levy,  Esq. ,  o f

counse l ) .

By le t ter  dated January 14,  1980,  pet i t ioner  waived fur ther  formal  hear ing

and consented to submiss ion of  the pet i t ion to the State Tax Commission on the

f i le  as present ly  const i tu ted.

ISSIIE

pet i t ioner 's  p roper ty

eminent domain, which

DECISION

hras appropr iated

gain was subject

by

to
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FINDINGS OF FACT

1. 0n May 6, L966, a joint  venture agreement.  was executed by Isaac Genack

(now deceased),  Rosa Genack, Azr iel  Genack, Samuel Eisenstat,  Lazax l laLz,

Mannie A. Shapiro, Bernard Gold and Arthur Michaelson. The joint  venture was

conducted under the name and style of East Fishki l l  Associates.

2. In 7966, East Fishki l l  Associates acquired certain real property,

comprising approximately 26.499 acres in the town of East Fishki l l ,  Dutchess

County ,  fo r  a  cons idera t ion  o f  $180,000.00 ,  p lus  b rokerage fees  in  the  sum o f

$20 '000.00 .  On October  28 ,  1970,  approx imate ly  13 .902 acres  o f  sa id  p roper ty

were aPpropriated by the State pursuant to section 30 of the Highway law. The

Sta ters  o f fe r  to  the  jo in t  ven turers  fo r  the  proper ty  was $2131000.00 ,  and a

par t ia l  payment  o f  $159,750.00 ,  cons t i tu t ing  seventy - f i ve  percent  o f  the  to ta l

o f fe r ,  p lus  in te res t  thereon o f  $5  1677.88 ,  was  made by  the  Sta te  in  197L.

3. On March 31, 7975, the Income Tax Bureau issued a Statement of Audit

Changes against Rosa Genack, the Estate of Isaac Genack and Samuel M. Eisenstat,

individual ly and as co-partners dlblu the f i rm name and style of East Fishki l l

Assoc ia tes ,  showing un incorpora ted  bus iness  taxes  due in  Lhe amount  o f  $2r4 I4 .56 ,

p lus  in te resL  o f  $428.90 ,  fo r  a  to ta l  o f  $21843.46 .  The Not ice  o f  Def ic iency

issued under the same date stated, in pert inent part :

t rThe interest and gain on involuntary conversion of property
held by East Fishki l l  Associates is subject to the Unincorporated
Business Tax as the property was held for business purposes. "

Said not ice stated that the cost basis of the property at the t ime of

condemnation was $2541994.00 which amount consisted of the fol lowing:
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Palrment on purchase of property
Purchase money mortgages
Brokerage fees
Mortgage recording and misc.
Interest  on mortgages
ReaI  estate taxes
Pro fess iona l  f ees
TotaI

$  4 5  , 0 0 0 .  0 0
135,ooo .oo
2 0 , 0 0 0  .  0 0

8 7 3 . 0 0
4 6 , 0 1 8 . 0 0

6 , 6 0 3 . 0 0
1 , 5 0 0 . 0 0

$ 2 5 4 , 9 9 4 . 0 A

4.  The Statement  of  Audi t  Changes issued against  East  F ishki l I  Associates

apport ioned the cost  basis  of  the real  property  in  accordance wi th the rat io

13.9A2/34 (number of  acres appropr iated,  /  to ta l  number of  acres) .  By memorandum

dated October 26,  1976,  the Audi t  Div is ion acknowledged that  sa id apport ionment

shou ld  be  on  a  t o ta l  o f  26 .499  ac res ,  r a the r  t han  34  ac res .

5.  On Apr i l  28,  1971,  the jo int  venturers f i led in  the Court  of  Cla ims a

claim against New York State for a greater amount of compensation for the

tak ing.  Judgrnent  was entered October 1,  1975,  upon a decis ion of  the Court  of

Cla ims which awarded the c la imants damages in the amount  of  $278 ,125.00 wi th

in te res t  f r om Oc tobe r  28 ,  7970 .  Sa id  dec i s i on  s ta ted ,  i n  pa r t :

"The speci f ic  purpose for  the purchase Iof  the East  F ishki l l
p rope r t y ]  was  to  deve lop  sub jec t  f o r  commerc ia l  uses . . .  The  1
evidence at  t r ia l  establ ishes that  c la imant .  lMannie A.  Shapiro] '
was in  the business of ,  among other  th ings,  purchasing lands in
and around I .B.U.  complexes throughout  the Uni ted States.  He
test i f ied at  t r ia l  that  he had been at t racted to subject  because
o f  i t s  p rox im i t y  t o  t he  I .B .M .  comp lex  i n  Eas t  F i shk i l l .  Such
propert ies were then developed for  commercia l  use to take
advantage of the needs of the tremendous work forces employed
b y  I . B . M .  a t  i t s  p l a n t s . I '

6 .  Both the c la imants and the State appealed f rom the aforement ioned

decj .s ion.  The Appel la te Div is ion modi f ied the judgment  by increasing the

damages  to  $293 r450 .00 ,  w i t h  app rop r i a te  i n te res t .  Shap i ro  v .  New York ,  61

A .D .2d  852  (3d  Dep t .  1978 ) .  The  Cour t  compu ted  the  award  as  f o l l ows :

1 
Mannie A.  Shapiro,  the
See  F ind ing  o f  Fac t  "1 "

named c la imant ,  was

,  sup ra .
one of the joint venturers
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(a) With regard to 9.5 acres, which were rocky and rugged
terrain, the Court  accept.ed the f igure set by the claimant 's
appra iser ,  namely  $325.00  per  acre ,  as  reasonab le  in  l igh t  o f
the evidence. The Court  stated that the value of the rugged
Iand remained the same before and after the appropriat ion;
therefore, no consequent ial  damages were ahrarded with respect
thereto.

(b) The Appet late Divis ion computed the per acre value of
the remaining 17 acres, at  the t ime of purchase by the claimants,
a s  $ 1 1 , 5 8 0 . 0 0 .  ( $ 2 0 0 , 0 0 0 . 0 0  l e s s  t h e  v a l u e  o f  t h e  r u g g e d  l a n d ,
above, div ided by 17.) f t  accepted the 10% per year increment
as found by the Court  of  Claims, which increment yielded a 7970
p e r  a c r e  v a l u e  o f  $ 1 7 , 3 2 0 . 0 0 .

( i )  The Court  awarded direct damages for the 13.9
acres appropriated by the State in the amount of $240,750.00
( $ 1 7 , 3 2 0 . 0 0  x  1 3 . 9 ) .

( i i )  I ^ l i th  regard  to  the  las t  3 .1  acres ,  the  Cour t
awarded damages o f  $52,700.00 .  The Cour t  o f  C la ims had found
that the after value of said acreage was the same as that of
Lhe rugged acreage since i t  had been capable of commercial
development but af ter taking became landlocked. The higher
cour t  thus  ca lcu la ted  the  loss  as  $171320.00  per  acre  less  the
af te r  va lue  o f  $325.00  per  acre .

CONCIUSIONS OF tAW

A. That insofar as the Appel late Divis ion awarded to pet i t ioner severance

damages to  compensate  fo r  loss  sus ta ined w i th  respec t  to  3 .1  o f  the  12 .6  acres

which pet i t ioner  reta ined,  in  addi t ion to d i rect  damages for  the 13.9

appropr iated by the State,  pet i t ioner  is  ent i t led to apport ionment  of

acres

the cost

basis of the property in accordance with the rat io 17126.5 (acres condemned/

t o t a l  a c r e s ) .

B. That during 1971, pet i t ioner East Fishki l l  Associates did not recognize

any gain upon the State's palrment to i t  of  appropriat ion proceeds in the amount

o f  $159,750.00 ,  p lus  inLeres t ,  as  demonst raLed by  the  fo l low ing  computa t ion :
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Al loca t ion  17-  
T6 .5  

=  .64 t5

Award  rece ived (75% ot  9213,000.00)
C o s t  b a s i s  $ 2 5 4 , 9 9 4 . 0 0  x  . 6 4 1 5
Gainl loss on involuntary conversion
In te res t
Total  income
Allowance for partnership services
Exemptions

Taxable business income

$ 3s7 .8s
5  , 0 0 0 . 0 0

$ 1 5 9 , 7 5 0 . 0 0
L 6 3 , 5 7 8 . 6 5

( 3 , 8 2 8 . 6 5 )
5 , 6 1 7 . 8 8
r , 7 8 9 . 2 3

5 ,357 .  85
- 0 -

C. That the pet i t ion of East Fishki l l  Associates is granted and the

Not ice  o f  Def ic iency  issued aga ins t  i t  on  March  31 ,  1975 is  cance l led  in  fu l l .

DATED: Albany, New York STATE TAX COMMISSION

tl,l,AY 0 6 1983
PRESIDENT

ISSIONER
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STATE OF NEW YORK

STATE TAX CO}'IMISSION

In the Matter of the Petition
of

East  F ishk i l l  Associates
AFFIDAVIT OF TIAIIING

for Redeterrnination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax law for
the  Year  1971.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 31st day of May, 1983, he served the rsi thin not ice of Decision by cert i f ied
mai l  upon East Fishki l l  Associates, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

East Fishki l l  Associates
c/o Samuel Eisenstat
129 East  6Ls t  S t ree t
New York, NY 10021"

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the excl-usive care and custody of
the United States Postal Service vrithin the State of New York.

That. deponent further says that the said addressee is the petitioner
herein and that the address $et forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
31sL day of  May,  1983.

AUTI]CF.:;i; Tc AD],TIINISTER
9*1I!,PLIRsLr,,iivT r0 rAX rJAv[sEcrr0N 1?4



STATE OT NEW YORK

STATE TAX COMI'fiSSION

In the Matter of rhe Petition
o f

East Fishki l l  Associates

for Redetermination of a Deficiency or a Revision
of a Detennination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Year  1971.

ATFIDAVIT OF }IAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and tr'inance, over 18 years of age, and that on
the 31st day of May 1983, he served the wiLhin notice of Decision by certified
mail upon Sarnuel M. Eisenstaf, the representative of the petitioner in the
within proceeding, bg enclosing a true copy thereof in a securely sealed
postpaid r .r ' rapper addressed as fol lows:

Samue1 11. Eisenstat.
129 East  61s t  $ t reer
New York, NY 10021

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuslody of
the uni.ted states Postar service within the state of New york.

fhat deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast knowa address of the representative of the petitioner.

Sworn to before me this
31s t  day  o f  May,  1983.

i-i;{rJ,r_TJfER
.TCI lAS LIiY



i

It

z

t {

3
c)z

' $

F+

t,r
c)

F{

FI
Oq-t
(U
v
(.)

it, ' i .,

i- ,#

#;$i.
f, . ' ]tr
t '  , ' ,  ,
' l : :  J

s,E E*N

$fif5Hi




