
STATE OF I{EW YORK

STATU TAX COMHISSION

In tbe Hatter of the Petition
o f

Daryl  Associates

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of UnincorporaLed
Business Tax under Article 23 of the Tax l"aw for
the Years 1975, 1976 & 1977 .

AFTIDAVIT OI' I'IAItrING

St.ate of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departnent. of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within notice of Decision by certifietl
mail upon Daryr Associates, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Daryl Associafes
7 Aust.iu Place
Great, Neck, NY 11020

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the exclusive care and custody of
the United States Postal $ervice within the State of New York.

That deponent further says that. the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last knowo address
of the petitioner.

Sworn to before me this
27th day of Hay, 1983.

AUTHONIZED fO I$IER
OA?HS PIJR$UANT TO
SECTION 17{

TAX IrAf



STATE OF NSW YORK

STATE TAX COMM]SSION

In the Matter of the petition
o f

Daryl Associates

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 1975,  1976 & 1977.

AT'FIDAVIT Otr' HAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an eruployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within notice of Decision by cert i f ied
mail upon Samuel I. Rubin the representative of the pet.itioner in the within
proceedinS, bY enclosing a true iopy thereof in a seiurely sealed postpaid
wrapper addressed as follows I

Samuel I. Rubin
Samue} I.  Rubin & Co.
P .O .  8ox  33
Valley Strean, NY 11582

and by deposit,ing $ame encLosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the-exiluslve care and custody of
the united states Postal service within the stat"e of New York.

That deponent further says that. the said addressee is the representative
of the petitioner herein and that the address set forth on said flrapper is the
last known address of the representative of the peLitioner.

$worn to before rne this
27th day of May, 1983.

AUI$0nXZS,D rO

sEctIoN 17{

STER



STATE OF NEW YORK
STATE T.AX COMMIS5ION

ALBANY,  NEW YORK 12227

llay 27, 1983

Daryl Associates
7 Austin Place
Great Neck, NY 11020

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to $ection(s) 690 & 722 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Cornmission can ooly be instituted
under Article 78 of the Civil Practice f,aw and Rules, and must be commenced in
the Supreure Court of the $tate of New York, Albany County, withia 4 months fron
the dat.e of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed tol

NYS Dept. Taxation and Finance
Law Bureau * Litigation Unit
Building lI9 $tate Campus
Albany, New York L2227
Phone if (518) 457-2A70

Very t.ruly yours,

STATE TAX COMMISSION

Petitioner' s Repreeentative
Sanuel I. Rubin
Samuel I.  Rubin & Co.
P .0 .  Box  33
Valley $tream, Iff 11582
Taxing Bureau's Representative



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DARYI ASSOCIATES

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year Lgis.

years

r975 .

DECISION

PeLi t ioner ,  Dary l  Assoc iaLes ,  7  Aus t in  P lace ,  Great  Neck ,  New York  11020,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax law for the year 1975 (Fi le

No. 33277).

0n November 15, 7982, pet i t ioner,  by his accountant,  Samuel I .  Rubin,

requested that the matter be decided based upon Lhe contents of the ent ire f i le

without an oral  hearing. After due considerat ion, the State Tax Commission

renders  the  fo l low ing  dec is ion .

ISSUB

Whether interest expense paid by a partnership was properly deduct ible for

unincorporaLed business tax purposes.

FIMINGS OF FACT

1. Pet i t ioner,  Daryl  Associates, f i led New York State parnership returns

for tax years 1975, 1976 and 7971 .  AI1 of the above menLioned returns included

compreted schedules u-D unincorporated Business Tax and Payments.

2. As a result  of  a f ie ld audit  performed by the Audit  Divis ion for tax

1974,1975,  7976 and 1977,  a  Not ice  o f  Def ic iency  was issued fo r  tax  year

The Not ice ,  da ted  December  11 ,  1980,  asser ted  add i t iona l  tax  due o f,

in$1 ,031.53  p lus  pena l ty  and in te res t the  amount  o f  $588.02  fo r  a  to ta l  o f
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$1 '619.55 .  Pena l ty  was asser ted  under  sec t ion  685(c )  and 722 o f  the  Tax  Law

for fai lure to f i le est imated tax returns and fai lure to pay est imated tax.

Both partners of Daryl  Associates, Stanley Seeman and Murray Seeman, signed

consents f ix ing the period of l imitat ion upon assessment of personal income and

unincorporated business taxes on November 2r 1978 and December 7, 1979 which

extended the period to issue a Not ice of Def ic iency for tax year 1975 to

A p r i l  1 5 ,  1 9 8 1 .

3. Tax year 1975 is the only year at issue. The adjustments for L976 and

1977 were not signi f icant enough to result  in addlt ional Lax due. Also, there

is no record of a Not ice of Def ic iency being issued for tax year 1974 even

though adjustments were made.

4. The only adjustment at issue herein is the disal lowance of a deduct ion

for unincorporated business tax purposes made by Daryt Associates in the amount

o f  $18 1755.34 .  Th is  deduc t ion  r ,+as  made fo r  loan  in te res t  expense pa id  to  the

Chase Manhattan Bank by Daryl  Associates. The interest expense deduct ion was

disal lowed by the Audit  Divis ion on the basis that the loan was not real ly an

obl igat ion of Daryl  Associates. The facts surrounding this transact ion as

drawn from the Audit  Divis ion's Report  of  Conference, dated October 10, 1978,

are  as  fo l lows:

(u) Daryl  Associates approached the Chase Manhattan Bank
in 1973 for a loan to f inance i ts construct ion act iv i-
t i e s  .

(b) In order to charge a higher rate of interest the Chase
Manhattan Bank would not make the loan to Daryl
Associates I  they required that the loan be made to a
corpora t ion .

(c) The partners organized a corporat ion, Stanley Manor
Incorporated, for the purpose of obtaining the above
mentioned loan from Chase Manhattan Bank.
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(d) The funds, obtained by Stanley Manor, fncorporated,
were turned over to Daryl  Associates and used by Daryl
Associates for the purpose of f inancing i ts construct ion.

(e) Repayment.  of  the pr incipal and interest to Chase
Manhattan Bank was made direct ly by Daryl  Associates.

( f)  The pr incipals of Stanley Manor, Incorporated and
Daryl  Associates were one in the same. The pr incipals
assumed a secondary obligat.ion to the bank to guarantee
the loan in case of default  by the corporat ion.

5. In disal lowing the interest expense, the Audit  Divis ion took the

posit ion that the loan was an obl igat ion of Stanley Manor, Incorporated. As

the loan payments were never in default the principals rdere never under any

obl igat ion to pay the bank for the loan as guarantors.

6. Pet i t ioner contended that the deduct ion of the inLerest expense was

proper in view of the fol lowing three points:

(a) There was an actual debtor creditor relat ionship.

(b) There was a val id obl igat ion to pay a f ixed and
determinable sum of money.

(c) There was a l iabi l i ty to pay interest on the loans
obtained by the partnership.

Pet i t ioner  re l ies  upon the  case o f  R.J .  Beran,  40  TCM 163.

7. Pet i t ionerrs f i le does not include any loan instruments which ref lect

the agreement between Stanley Manor, Incorporated and Chase Manhattan Bank or

beLween Stanley Manor, fncorporated and Daryl  Associates.

CONCTUSIONS OF tAW

A . That sect ion 706 of Lhe New York State Tax law provides that the

unincorporated business deduct ions of an unincorporated business mean the i tems

of loss and deduct. ion direct. ly connected with or incurred in the conduct of the

business which are al lowable for Federal  income tax purposes for the taxable

year '  with cert .ain modif icat ions, none of which appear in this case. That



- + -

sect ion 163 of the fnternal Revenue Code provides that there shal l  be al lowed

as a deduct ion al l  interest paid or accrued within the taxable year on indebted-

n e s s .

B. That Daryl  Associat.es was obl igated to repay the pr incipal and interest

on Lhe loan obtained by Stanley Manor, Inc. f rom the Chase Manhattan Bank. The

loan was for the benef i t  of  the partnership and was in fact used by the partnership

to f inance i ts business operat. ions. The record indicates that the corporat ion

was formed for the purpose of permit t ing the parLnership t .o obtain the loan and

that the corporat ion had no other business act iv i ty or purpose. Daryl  Associates,

by repaying the loan pr incipal and interest direct ly to Chase Manhattan Bank,

was'  in effect,  sat isfying the corporat ion's obl igat ion to Chase Manhattan Bank

and the i r  own ob l iga t ion  Lo  s tan ley  Manor ,  Inc .  (R.J .  Beran,  40  TcM 163) .

Accordingly,  the interest expense incurred by the partnership in repayment of

said loan is properly deduct ibte by Daryl  Associates for unincorporated business

tax  purposes .

C. That the pet i t ion of Daryl  Associates is granted and that the Not ice

o f  Def ic iency  issued to  pe t i t ioner  da ted  December  11 ,  1980 is  cance l led .

DATED: Albany, New York STATE TAX COMMISSI0N

MAY 2? 1983

PRESIDENT


