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State of New York ]
S S . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of December, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon PauI Castel lano, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securery sealed postpaid wrapper
addressed as  fo l lows:

STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Pau l  Cas te l lano

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art . ic le 23 of the Tax Law for
the  Years  7977 -  1978.

Paul Castel lano
177 Bened ic t  Rd.
Sta ten  Is land,  NY 10304

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20 th  day  o f  December ,  1983.

AFFIDAVIT OF MAIIING

in a postpaid properly addressed wrapper in 4
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said virapper is the last known address

Authorized to administer oaths(.
pursuant to Tax L



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

PauI Castel lano

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Years 7977 - L978.

AFFIDAVIT OF MAITING

State of New York

County of Albany

(
t

ss .  :
t)

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of December, 1983, he served the wiLhin not ice of Decision by
cert i f ied mai l  upon Norge Bertol l i ,  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Norge Bertol l i
F reder ick ,  Gog l io  &  Ber to l l i
167  Wi l l i s  Ave.
Mineo la ,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last.  known address of the representat ive of the pet i t ioner.

Sworn to before me this
20 th  day  o f  December ,  1983.

Authorized to administer oaths
pursuanL to



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 20,  1983

Paul Castel lano
177 Benedic t  Rd.
Staten Is land,  NY 10304

Dear  Mr .  Cas te l lano:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the SLaLe of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 12227
Phone 1f  (518)  457-2a7a

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner' s Representative
Norge Bertol l i
Freder ick,  Gog1io & Ber to l l i
167 Wi l l is  Ave.
Mineola,  NY 11501
Taxing Bureaut s Representative



STATE OF NEIT YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PAUL CASTELLANO

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1977
and 1978.

Whether

business and

DECISION

Peti t ioner,  Paul Castel lano, 177 Benedict  Road, Staten Island, New York

10304, f i l -ed a pet i t ion for redeterminat ion of a def ic iency or for refund of

unineorporated business tax under Article 23 of the Tax Law for the years 1977

and 1978 (Fi le No. 33523),

A smal l  c laims hearlng was held before Anthony J. Ciar lone'  Jr. ,  Hearing

Off icer,  at  the off ices of the State Tax Commission, Two lJor ld Trade Center '

New York, New York, on May 11, 1983 at 1:15 P.M. Pet i t ioner appeared by Norge

Bertol l - i ,  C.P.A. The Audit  DLvision appeared by John P. Dugan, Esq. ( Irwin

Levy ,  Esq. ,  o f  counse l ) .

ISSUE

petitionerrs salary was income attributabLe to his unincorporated

thereby subject to unincorporated business tax.

FINDINGS OF FACT

1. Pet i tLoner,  Paul Castel lano, with his wife,  joJ-nt ly f i led 1977 ar.d

1978 New York State income tax returns. Attached to said returns were New York

State unincorporated business tax returns. Pet i t ioner also reported wages of

$26,000.00 in 1977 from I 'Meat Palace-5th Avenue" located at 5804 5th Avenue,
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Brooklyn, New York and wages of $261000.00 in 1978 from "Meat Palace Stores"

located at 225 60th Street,  Brooklyn, New York.

2. On December 9, 1980, the Audit  Divis lon issued to pet i t loner a Statement

of Audit Changes which stated:

ttYour income from Meat Palace Stores, derived for advisory and
consulting services, is income attributable to your unineorporated
business act iv i t ies subject to unincorporated business tax under
Ar t i c le  23 ,  sec t ion  703. "

On January 22, 1981, the Audit  DLvision issued a Not ice of Def ic iency to

petltioner for I977 and 1978 inposing additional- unincorporated business tax of

$ 2 , 7 3 0 . 0 0 ,  i n t e r e s t  o f  $ 6 2 2 , 2 2 ,  f o r  a  b a l a n c e  d u e  o f  $ 3 , 3 5 2 . 2 2 .

3. Pet i t ioner,  Paul Castel- l -ano, owned and operated a sel f-service retai l

meat store called the frMeat Palacerr at 1811 Church Avenue, BrookJ-yn, New York.

He enployed a manager to help run the store. The income from the business was

reported on the unincorporated business tax returns noted in Finding of Fact

t t l " r  
-W. .

4. Mr. Castel lanots sons, Joseph, Paul and Phi l ip,  formed a partnership

(hereinafter " the partnershiprr)  which also operated a sel f-service retai l  meat

store call-ed the "Meat Pal-acett located at 5804 5th Avenue, Brookl-yn, New York.

The partnership hired Mr. Castellano to perform directorial and executive-tyPe

duties for the partnership because of his enormous knowledge of the retail meat

market business. Mr. Cast,el lano, in effect,  performed simi lar type services

for the partnership that he performed for his own store.

5. Pet i t ioner instal led a system of meat cutt ing tests for the partnership

which determined the best way to cut the meat for retail sale. He Lnspected

the store, evaluated the enployees, made sure the cutting tests lrrere done'

cheeked counters for the proper display of the meats and, in coordlnation \tith

the manager of the storer purchased the meat. The purchasing of the meat was a
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major factor in making a retail meat market successful-. While the partnership

owned two other stores, it was al-leged that petitioner performed services only

for the store at 5804 5th Avenue.

6. Mr. Castel lano was paid a weekly salary. Federal ,  New York State and

City income taxes and social security taxes were withheld from his wages. He

was covered by Workersr Compensation, Unemployurent Insurance and Disabiltty

Insurance. Pet i t ioner purportedly had an oral  contract with the partnership.

He was subject to dismissal by the partnership. Pet i t ionerrs representat lve

al leged that Mr. Castel- lano nas subject to the direct ion and control  of  the

partnership and that Joseph Castellano was his supervisor. However, Mr. Castellano

had no set days or hours of work; he spent at least 5 or 6 hours per week at

the store. He also spent time at the wholesale meat markets purchasing meat

for the partnership, which was done generally at the same time he was purchasing

meat for his own business.

7. Pet i t ioner,  Paul-  Castel lano, had no off ice, telephone l ist ing or

stationery listing him as a meat advisor or consul-tant. He did not perform

services for others. He had no assistants.

8. The partnership and Mr. Castel lanofs business were separate and

dist inct ent i t ies. A complete and separate set of  doubl-e entry books were kept

for the partnership and Mr. Castel- lanors business. The partnership was compl-etely

f inanced by Mr. Castel lanots sons. He neither Loaned money to his sons nor

contributed capitaL to the partnership to run the store.

CONCLUSIONS OF LAW

A. That the performance of services by an

not be deemed an unincorporated buslness unless

indlvidual as

such services

an employee shall

const i tute part
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of a business regularly carried on by such individual- (section 703(b) of the

Tax Law).

B. That the term rremployeet' means an indl-vidual performing servlces for

an employer under an employer-employee relationship. GeneralJ-y, the relationship

of empl-oyer and employee exists when the person for whom services are performed

has the right to control and direct the individual who performs the servlces,

not only as to the result to be accomplished, but also as to the details and

means by which that result is to be accomplished. That is, an employee is

subject to the will and control of the employer not only as to what shalL be

done, but as to how it shal-l- be done. He will usually be required to work

during stated days and hours. It is not necessary that the employer actually

direct or control the manner ln which the services are performed, it is sufficient

if he has the right to do so. The right to discharge is al-so an important

factor indicatlng that the person possesslng that right is an employer. If an

individual is subject to the control or direction of another merely as to the

results to be accompll-shed by the services and not as to the means and methods

for acconplishing the result, he usually is an independent contractor or an

independent. agent rather than an employee. An l-ndividual who performs services

for only one person or entity may, neverthel-ess, be an independent contractor

or independent agent. Where he, however, performs services for trro or more

persons or entities without a clear division of time, such an individual- would

ordinarily not be an employee but rather an independent contractor or agent

with respect to both such persons or ent i t ies, s ince neither person or ent i ty

could be said to actually direct or control such individual to the extent

necessary in an employer-employee relat ionship. [20 NYCRR 203.10(b)]
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C. That in l ight of  al l  the relevant facts and cireumstances herein,

pet i t ionerr Paul Castel lano, has not establ ished that he was subject to suff ic ient

direct lon and control  to be considered an enployee of the partnership. He was hired

primarily for his knowledge in the retail meat market business which may be

construed as for advisory or consult ing dut ies. He had no set days or hours to

work and spent a mlnimal number of hours at the store, There is no testinony as

to what the purported oral  contract consisted of.

D. That the partnership did issue a wage statement to Mr. Castel lano and

did withhold all the appropriate taxes and paid the appropriate insurances

required by an enployer. However, this alone would not show Mr. Castell-ano to

be an employee since the manner of his payment was in the discretion of the

partnership. Further,  the fact that Mr. Castel lano had no off ice, stat ionery

or telephone l ist ing, employed no assistants,  and did not hold himself  out to

the publ ic has l i t t le value in this instance since his act iv i t ies for the

partnership were not Mr. Castel lanors pr imary or chief occupat ional act iv i ty.

E. That where an individual rendering personal services as an employee is

also actively engaged in his orrn busi-ness, without a clear division of time'

such services will be deemed to constitute part of an unincorporated buslness

regular ly carr ied on by the Lndividual [20 NYCRR 203.10(d)] .

F. That even if petitioner, Paui- Castel-lano, was an empl-oyee of the

partnership, his services would be deemed to const i tute part  of  his unincorporated

business within the neaning and intent of  20 NYCRR 203.10(d).  There is no

evidence showing a clear division of his time. There is evidence that Mr. Castellano

generally purchased meat for the partnership at the same time he purchased meat

for his business. Considering that the purchase of meat is a major factor in
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the success of a retail- meat market, and the record indicates that Mr. Castellano

spent a significant amount of time on these decisions, the purchase of the meat

would certainly be done for the partnership and hls own business at the same

tine.

his

by

G. That pet i t ioner,  Paul Castel lanots, salary was income attr lbutable to

unineorporated business and subject to unincorporated business tax imposed

sect ion 701 of the Tax Law.

H. That the pet i t ion of Paul

Def ic iency dated January 22, 1981

DATED: Albany, New York

DEc 2 0 1es3

Castellano is denied and the Notice of

is sustained.

STATE TAX COMMISSION

---Rdp:Oo- Al/'P
PRESIDENT


