
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet. i t ion
o f

Vincent Carol lo

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  L974 -  1916.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27Lh day  o f  May,  1983.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the \ , i i th in not ice of Decision by cert i f ied
mair upon vincent carol lo,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed
as fo l lows:

Vincent Carol lo
5 hlintergreen Drive West
Melvi l le,  NY 11745

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclubive care and cuitody of
the united states Postal  service r+i thin the state of New york.

AUTHORIZED TO ISTER
OATHS PI'RSUANT TO
SECTION I74

TAX IJAI



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Vincent  Carol lo
AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determi,nation or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1974 -  1976.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Louis Kanter the represental ive of the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

louis Kanter
Kanter  &  Levenberg ,  P .C.
52 Broadway
Greenlawn, NY 11740

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the peLit ioner.

Sworn to before me this
27th day of May, 1983.

AUfHORIZEO rO NISTER
TAX IJAWOATHS PURSUANT TO

sEcflo!{ 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

YIay 27, 1983

Vincent CarolIo
5 Wintergreen Drive West
Melvi l le, NY 1L746

D e a r  M r .  C a r o l l o :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your r ight of  review at the administrat ive 1eve1.
Pursuant to sect ion(s) 690 &, 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art . ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme CourL of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning Lhe computat ion of tax due or refund al lowed in accordance
t+i th this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building lf9 State Campus
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  RepresenLat ive
louis Kanter
Kanter  &  Levenberg ,  P .C.
52 Broadway
Greenlav*n, NY 11740
Taxing Bureau' s RepresenLat ive



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

VINCENT CAROII,O

for Redetenninat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years L974.
7975 and 1976.

Pet i t ioner,  Vincent Carol lo,  5 Wintergreen Drive West,  Melvi l le,  New York

71746, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax law for the years 7974,

1 9 7 5  a n d  1 9 7 6  ( F i l e  N o .  3 1 5 3 5 ) .

A formal hearing r+ras held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on June 21, 7982 at 1;30 P.M. Pet i t ioner appeared by Kanter & levenberg,

CPA's ( louis Kanter,  CPA). The Audit  Divis ion appeared by PauI B. Coburn, Esq.

(Bar ry  M.  Bres le r ,  Esq.  ,  o f  counse l ) .

ISSUES

I. trdhether income from pet. i t :Lonerts activit ies as a connodity broker for

the tax years 1974, 1975 and 1976 :Ls subject to unincorporated business tax.

II .  I f  such income is subject to unincorporated business tax, whether

penalt ies for fai lure to f i le retu.rns and pay unincorporated business taxes

due are applicable.

FIMINGS OF FACT

DECISION

1.  0n October  2,

Changes against Vincent

1979, the Arudit Division issued a

Carollo, t ,he petit . ioner herein.

Statement of Audit



-2-

2. The Statement of Audit changes contained the following explanation:

I tAs a result  of  f ie ld audit  for the above-indicated year(s),  your tax
l iabi l i ty has been recomputed as fol lows:

L97 4

Unincorporated Business $794.64
Tax Due

Penal t ies Sec.  722L 377.45

"Tax Year or Period Ended

T]NINCORPORATED BUSINESS
Net adjustnent per audit
Taxable business income previously state:d
Corrected taxable business income

Tax at 5L%
less business tax credi t
Corrected unincorporated business tax due
Unincorporated business tax previously compuLed

Deficiencv

1 Penalties under
sec t ion  722 o f

$  6 ,885 .72

0n June 13, 1980, a Not ice of Def ic iency was issued for unincorporated

business tax, penalty,  and interest in the total  amount of $111629.83.

3. Annexed to the Statement c,f Audit Changes was a Tax Cornputation

Schet lule which read as fol lows:

7975 7976

$7  ,969  .44  $4 ,722 .64

856 .70  1 ,545  . 99
fnterest
Total Due

r97 4

$14,448 .00
-0-

$T4Z46:00

$ 7e4 .64

T- 7rr:64
-0 -

19 75

$35 ,808 .00
-0-

$15;Bm.m

$ 7 ,969 .44

fi;r6q:Tr,
-0 -

1e70

$74,957  .  oo
-0-

s74;e5mo
$ 4 ,722.64

$-r;rnm
-0 -

{T,rD.64,,794.64

4. Mr. louis Kanter,  pet. i t ioner 's representat ive, test i f ied on behalf  of

pet i t ioner who was not present at the hearing.

5. Pet. i t ioner,  through his representat ive, asserted that he was employed

by Merr i l l  lynch, Pierce, Fenner & Smith, Inc. ("Merr i l1 Lynch"),  a brokerage

house, to conduct and operate i ts commodity brokerage business in his name.

The reason for this arrangement was that a brokerage house such as Merr i l l

lynch was not permitted to trade in its own name on the commodity exchange.

sect ion 685(a)(1) and (2) are appl icable by vir tue of
the Tax Law.
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6. Pet i t ioner 's membership on the commodity exchange was in his own name;

however,  Merr i l l  Lynch paid for the membership.

7. Pet i t ioner was paid a salary for his work from which Herr i l l  lynch

deducted social  securi ty and withholding taxes; he was also a member of i ts

pens ion  p lan .

8. Pet i t ionerrs representat ive stated that his cl ient was under the

direct control  of  and received his instrucLions from Merr i l l  lynch, did not

have a business telephone l ist ing, did not pay off ice rent,  and did not have

any other attr ibutes of a sel f-employed person.

9. In addit ion to being paid a salary by Merr i l l  Lynch, pet i t ioner,  with

i ts approval and acceptance, $/as permit ted to carry on trades for other brokerage

f i rms.

10. Pet i t ioner,  on his 1974, 1975 and 1976 income tax returns, respect ively

repor ted  tha t  h is  income f rom i lwages ' r  was  $14,250.00 ,  $18,650.00  and $22,808.00

and tha t  respec t ive ly  h is  f 'o ther  income"  was $10,060.00 ,  $27,158.00  and $621749.00 .

11. Pet i t ionerrs representat ive did not.  know the or igin of pet i t ionerts

rrother i -ncomert.

12. I tem number !2 of pet i t ioner 's Perfected Pet i t ion, herein, states in

par t  as  fo l lows:

trFurther substantiation from his former employer cannot be
obtained since taxpayer is involved in legal actions that may have an
adverse affect (s ic) on his relat ions with his former employer ar; .d/or
various staff members of that employer. "

13. The Audit  Divis ion asserted that the "other income" received was

attr ibutable to services rendered for other brokers.

14. No evidence was offered to negate the penalt ies asserted herein.
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CONCIUSIONS OF I,AI,{

A. That the pet i t ioner has the burden of proving wherein the Not ice of

Def ic iency is erroneous and/or inproper and that the penalt ies asserted herein

should be negated. Sect ion 689(e) of the Tax Law.

B. That the pet. i t . ioner fai led to sustain his burden of proof .

C. That the pet i t ion herein is denied and the Not ice of Def ic iency is

susta ined.

DATED: Albany, New York

MAY 2 ? 19E3
STATE TAX COMMISSION


