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SIATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Binghan-Bigotte & Co.

for Redetermination of a Deficlency or a Revision
of a Determlnation or a Refund of Unincorporated
Business Tax under Artlcle 23 of the Tax Law for
the Years L976 & 1977.

AFFIDAVIT OF MAILING

State of New York
County of AJ-bany

Connie Hagel-und, being duly sworn, deposes and 6ays that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 2nd day of September, 1983, she served the within notice of
Decision by certifled urail upon Bingham-Bigotte & Co., the petitloner in the
within proceeding, by enclosing a true copy thereof Ln a secureLy sealed
postpaid wrapper addressed as fol-l-ows:

Bingham-Bigotte & Co.
90  Broad St .
New York, NY 10004

and by depositlng same encl-osed in a postpaid properly addressed wrapper in a
(post office or official depository) under the excl-usive care and custody of
the Unlted States Postal- Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on sald !ilrapper is the last known address
of the pet i t ioner.

Sworn to before me this

0ATHS PURSUANT I0 TAX IrAW
sEclroN r74

of  Septenber , ,1983.

IZED TO ADMINIS



STATE 0F NEI'I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Bingham-Bigotte & Co.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unlncorporated
Business Tax under Article 23 of the Tax Law for
the Years L976 & 1977.

AFFIDAVIT OF MAILING

State of New York
Gounty of Albany

Connle Hagel-und, being duly sworn, deposes and says that she is an
empLoyee of the Department of Taxatlon and Flnance, over 18 years of age, and
that on the 2nd day of September, 1983, she served the within notlce of
Deci.sion by certified nail upon Anthony J. DrAuria the representatlve of the
petitioner ln the wlthin proceedlng, by encLoslng a true copy thereof in a
securely sealed postpald wrapper addressed as follows:

Anthony J. DrAuria
Col-e & DeLtz
40 Wal l  S t .
New York, NY 10005

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post offlce or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the saLd addressee is the representative
of the petitioner hereln and that the address set forth on said ltrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
of September, 1983.

IZED TO ADMINISTER
OATHS PURSUANI TO TAX IrAW
FECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Robert Nast and

the Petition

Herman Pond AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law and Chapter 46r:
Tltl-e T of the Adninistrative Code of the City of
New York for the Y.eat L977. :

State of New York
County of Albany

Connie llagelund, being duly sworn, deposes and says that she is an
empJ-oyee of the Department of Taxation and Finance, over 18 years of age, and
that on the 2nd day of September, 1983, she served the within notice of
Decision by certified mail upon Robert Nast, the petitioner in the lil ithin
proceeding, bY enelosing a true copy thereof in a secureLy sealed postpaid
htrapper addressed as follows:

Robert Nast
700 Fort Washington Ave.
New York, NY 10046

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
(post office or offlcial depository) under the exclusive care and custody of
the Uni.ted States Postal Service rnrithin the State of New York.

That deponent further says that the sald addressee ls the petltloner
herein and that the address set forth on said rrrapper is the last known address
of the pet l t ioner.

Sworn to before me this
day of September, 1983.

AUfHORIZED TO ADMINISTER
OATHS PURSUANT T0 TAX IrAW
SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Robert Nast and Herman Poland AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revlslon :
of a Determination or a Refund of Personal Income
Tax under Articl-e 22 of the Tax Law and Chapter :
46, TitLe T of the Adninistrative Code of the City
of New York for the Year L977. :

State of New York
County of Albany

ConnLe Hagel-und, being du1-y sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age' and
that on the 2nd day of September, 1983, she served the withln notice of
Decision by certified nail upon Anthony J. DfAuria the representative of the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid \rrapper addressed as foll-orts:

Anthony J, DrAuria
Co le  &  De i tz
40 l talL St.
New York, NY 10005

and by depositing same enclosed ln a postpaid properly addressed wtapper ln a
(post office or official- depository) under the exclusive care and custody of
the Unlted States Postal Service withln the State of New York.

That deponent further says that the sald addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representatlve of the petitioner.

0AIHS PURSUANT T0 TAX IJAti9
SECTION 174

Sworn to before me this
day of September, 1983.

TZED TO .ADMINISTER



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Robert Nast and

the Petltlon

Herman PoLand MFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision :
of a DeterminatLon or a Refund of Personal Income
Tax under Articl-e 22 of the Tax Law and Chapter 46':
Title T of the Admlnistratlve Code of the City of
New York for the Year 1977. :

State of New York
County of A1-bany

Connie Hagel-und, being duly sworn, deposes and says that she ls an
employee of the Department of Taxation and Flnance, over 18 years of age' and
that on the 2nd day of September, 1983, she served the ril ithln notice of
Declsion by certified nail upon Herman Poland, the petLtioner ln the wlthln
proceeding, by enclosing a true copy thereof ln a securely sealed postpaid
rrrapper addressed as follows:

Herman PoLand
39-01 207th  Sr .
Bays ide ,  NY 11361

and by depositlng same encLosed in a postpaid properly addressed wrapper in a
(post office or official- depository) under the exclusive care and custody of
the United States Postal Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petitioner
herein and that the address set forth on said nrapper is the last knolun address
of the pet i t ioner.

Sworn to before me this
day of September, 1983.

RTJIHORTZED TO ADMINIS
OATHS PURSIJANI T0 IAX IIAW
SECTIOI'T I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Robert Nast and

the Pet i t ion

Herman PoLand AFFIDAVIT OF UAILING

for Redetermination of a Deficiency or a Revision :
of a Determinati-on or a Refund of Personal Income
Tax under Article 22 of the Tax Law and Chapter :
46, TLtLe T of the Adninistrative Code of the Clty
of New York for the Year 1977. :

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
empJ-oyee of the Department of Taxation and Fl-nance, over 18 years of age' and
that on the 2nd day of September, 1983, she served the wlthin ootice of
Decision by certified urail upon Anthony J. DrAuria the representative of the
petitloner in the wlthin proceeding, by encloslng a true copy thereof in a
securely seal-ed postpaid hTrapper addressed as follows:

Anthony J. DrAuria
Cole & Deitz
40 Wal l  St.
New York, NY 10005

and by depositing same enclosed in a postpaid properly addressed wrapper 1n a
(post offlce or official deposltory) under the exclusive care and custody of
the United States Postal- Service wlthln the State of New York.

That deponent further says that the said addreasee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the represent,ative of the petitioner.

oATHS PURSUANT TO TAX LAW
SECTIOII 174

before me this
of September, 1983.

IZED TO ADMINISTER



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon :
o f

Robert & Betty Geib :

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Personal- Income
Tax under Article 22 of the Tax Law and Chapter 46rz
Tltle T of the Administrative Code of the City of
New York for the Years 1976 & L977.

AI'FIDAVIT OF I'{AILING

State of New York
County of Albany

ConnLe Hagel-und, being duLy sworn, deposes and says that she is an
empl-oyee of the Department of Taxation and Finance, over 18 years of age, and
that on the 2nd day of September, 1983, she served the wlthin notlce of
Decision by certified mail upon Robert & Betty Geib, the petitLoner ln the
within proceedlng, bI encl-oslng a true copy thereof ln a secureLy seal-ed
postpaid !ilrapper addressed as fol-Lows:

Robert & Betty Geib
Old Wreatly Rd.
Brookvi l l "e,  NY 11545

and by depositing same enclosed ln a postpaid properJ-y addressed wrapper in a
(post offlce or offic{al- deposltory) under the exclusLve care and custody of
the United States PostaL ServLce within the State of New York.

That deponent further says that the said addressee ls the petitloner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

before me this
of Septenber,  1983.

OATHS PURSUANT T0 TrX IJAlig
SECTION 174

Sworn to
2-r{ day



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Robert & Betty Geib :

for Redetermination of a Deflciency or a Revislon :
of a Determination or a Refund of Personal Income
Tax under Artlcle 22 of the Tax Law and Chapter :
46, Title T of the Adnlnlstrative Code of the City
of New York for the Years 1976 & L977. :

AFFIDAVIT OF I'{AILING

State of New York
County of Al-bany

Connie Hagel-und, betng duly sworn, deposes and says that she is an
empl-oyee of the Department of Taxatlon and Flnance, over 18 years of ager and
that on the 2nd day of September, 1983, she served the wlthin notice of
Decision by certlfled nail upon Anthony J. DfAurLa the representative of the
petitioner in the within proceeding, b)' enclosLng a true copy thereof ln a
securely sealed postpaid wrapper addressed as foLlows:

Anthony J. DrAuria
Cole & Deitz
40 llal-l St.
New York, NY 10005

and by depositing same encLosed in a postpald properly addressed wrapper in a
(post office or official depository) under the excLusive care and custody of
the Unlted States Postal Service within the State of New York.

That deponent further says that the sald addressee is the representative
of the petltloner herein and that the address set forth on sald nrapper is the
last known address of the representative of the petitioner.

Sr^rorn to before me thLs
2nd day of September, 1983.

AUTHORIZED TO ADMINISTER
0ATHS PURSUANT T0 TAX IrAW
SECTION I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Jean & Eva Bigotte and Jules Binghan

for Redetermlnatlon of a Deficiency or a Revlsion
of a Determination or a Refund of Personal- Income
Tax under Article 22 of the Tax Law and Chapter 46
Title T of the Adninlstrattve Code of the Clty of
New York for the 'Leat 'j.977.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Gonnie Hagelund, being dul-y sworn, deposes and says that she ls an
employee of the Department of Taxatlon and Finance, over 18 years of age, and
that on the 2nd day of September, 1983, she served the within notice of
Decision by certified mail upon Jean & Eva Blgotte, the petitioner ln the
withln proceedlng, bI enclosi.ng a true copy thereof in a securely seal-ed
postpald lrrrapper addressed as f oLlows:

Jean & Eva Bigotte
9 Fiel-dstone Rd.
Rye, NY 10580

and by depositing same enclosed in a postpald properLy addressed wrapper in a
(post offlce or officlal- depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper ls the last known address
of the pet i t loner.

Sworn to before me this
day of September, 1983.

$tjfff'fT#,^if i'ffi'fi



STATE OF NEI,il YORK

STATE TAX COMMISSION

In the Matter of the Petition :
o f

Jean & Eva Bigotte and Jules Binghan :

for Redetermination of a Deficiency or a Revision :
of a Determlnatlon or a Refund of Personal- Income
Tax under Article 22 of the Tax Law and Chapter :
46, Title T of the Administrative Code of the City
of New York for the Year L977. :

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund' being duJ-y sworn, deposes and says that she is art
employee of the Department of Taxation and Finance, over 18 years of age' and
that on the 2nd day of September, 1983, she served the within notice of
Decislon by certlfled mail- upon Anthony J. DrAurla the representative of the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid rurapper addressed as fol-Lows:

Anthony J. DfAurLa
Cole & Deitz
40 t.Iall St.
New York, NY 10005

and by depositing same enclosed ln a postpald properl-y addressed wrapper ln a
(post office or official" depository) under the excluslve care and custody of
the United States Postal Service wlthin the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petitloner herein and that the address set forth on said wrapper is the
last known address of the representatlve of the petitloner.

OATHS PURSUANT TO TAX IJAW
SECTION 1.74

before me this
of September, 1983.

AUIHORIZED TO ADMINISTER



STATE OF NE![ YORK

STATB TAX COMMISSION

In the Matter of the Petition :
o f

Jean and Eva Bigotte and Jul-es Binghan : AFFIDAVIT 0F MAILING

for Redetermlnation of a Deflciency or a Revislon :
of a Determinatlon or a Refund of PersonaL lncome
Tax under Article 22 of the Tax Law and Chapter 46':
TitLe T of the Administrative Code of the City of
New York for the Year L977. :

State of New York
County of Albany

Connie HageJ-und, being duly sworn, deposes and says that she is an
empl-oyee of the Departnent of Taxation and Finance, over 18 years of age' and
that on the 2nd day of September, 1983, she served the withln notice of
Decision by certified nail upon Jules Bi.ngham, the petitioner in the withln
proceeding, by enclosing a true copy thereof in a securely seal-ed postpaid
\f,rapper addressed as follows:

Jules Bingham
180 Sands PoLnt Rd.
Sands Point,  NY 11050

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or offLeial depository) under the exelusive care and custody of
the United States Postal Service wlthln the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on sald wrapper ls the last known address
of the pet i t ioner.

Sworn to

AUTHORIZED TO ADMINI

before me this
of September, 1983.

HS PURSUANT TO TAX IJAW
SECTION 174



STATE 0F NEI'I YORK

STATE TAX COMMISSION

In the Mat,ter of the Petition
o f

Jean & Eva Bigotte and Jules Binghan AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision :
of a Deternination or a Refund of Personal Income
Tax under Artlcle 22 of the Tax Law and Chapter :
46, Tltle T of the Adninistratlve Code of the Clty
of New York for the Year 1977. :

State of New York
County of Albany

Connle Hagel-und, being duJ-y sworn, deposes and says that she ts an
empl-oyee of the Department of Taxatlon and Finance, over 18 years of age, and
that on the 2nd day of September, 1983, she served the within notice of
Decision by certified nail upon Anthony J. DfAuria the representatlve of the
petitloner in the within proceeding, bI enclosing a true copy thereof in a
securely seal-ed postpaid wrapper addressed as follows:

Anthony J. DrAuria
Cole & Deit ,z
40  WalL  St .
New York, NY 10005

and by deposlting same encl-osed in a postpaid properly addressed wrapper ln a
(post office or official- depository) under the excluslve care and eustody of
the United States Post,aL Servlce r'rithin the State of New York.

That deponent further says that the sald addressee is the representative
of the petitl-oner herein and that the address set forth on said ltrapper is the
Last known address of the representative of the petitioner.

Sworn to before me this
day of September, 1983.

INI



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Robert & Bertha Cohen and Henry & Jean AFFIDAVIT OF MAILINGBracchi :

for Redetermlnatlon of a Deflciency or a Revlslon :
of a Determlnation or a Refund of Personal Income
Tax under ArtlcLe 22 of the Tax Law and Chapter 46,:
Title U of the Adninistratlve Code of the City of
New York for the 'Iear L977. :

State of New York
County of Albany

Connie Hagelund, beLng duly sworn,
employee of the Department of Taxation
that on the 2nd day of Septenber,  1983,
Decislon by certified nall upon Robert
within proceedl-ng, bI enclosing a true
postpald wrapper addressed as foll-ows:

Robert & Bertha Cohen
57 Boske Dr .
E. Brunswick, NJ 08816

deposes and says that she is an
and Finance, over 18 years of age, and

she served the withln notice of
& Bertha Cohen, the petitioner in the
copy thereof in a securely sealed

and by deposlting same encLosed in a postpaid properly addressed wrapper ln a
(post office or official depository) under the exclusive care and custody of
the United States Postal Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petitioner
herein and that the address set forth on said rrrapper is fhe last known address
of the pet i t loner.

Sworn to before me this
day of September, 1983.

SECTION I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion :
o f

Robert & Bertha Cohen and Henry & Jean Bracchi :

for Redetermination of a Deficiency or a Revlsion :
of a Deterninatlon or a Refund of Personal Income
Tax under Article 22 of the Tax Law and Chapter 3
46, Title U of the Adninl-strative Code of the City
of New York for the Year L977. :

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being du1-y sworn, deposes and says that she ts an
employee of the Department of Taxation and Flnancer ov€t L8 years of ager and
that on the 2nd day of September, 1983, she served the within notice of
Declslon by certlfled mail upon Anthony J. DrAuria the representative of the
petitioner in the wlthin proceedlng, bI encl-osing a t,rue copy thereof in a
securely sealed postpaid wrapper addressed as follows:

Anthony J, DrAuria
Cole & Deitz
40 tJa]-l St.
New York, NY 10005

and by deposltlng same enclosed in a postpald properly addressed wrapper tn a
(post office or official- depository) under the excl"usive care and custody of
the United States Postal Service withln the State of New York.

That deponent further says that the said addressee is the representative
of the petitLoner herein and that the address set forth on sald nrapper ls the
Last known address of the representative of the petitloner.

Sworn to before me this
day of September, 1983.

IZED TO ADMINIS
OATHS PURSUANT T0 TAX IJAW
SECTION I74



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petition :
o f

Robert & Bertha Cohen and Henry & Jean Bracchl :

for Redetermination of a Deficieney or a Revision :
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law and Chapter 46,:
Tltle U of the Adminlstrative Code of the Clty of
New York for the Year 1977. :

ASFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund' being dul-y sworn, deposes and says that she ls an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 2nd day of September, 1983, she served the within notLce of
Decision by certified nail upon Henry & Jean Bracehl, the petitioner in the
within proceeding, bY enclosing a true copy thereof in a securely seaLed
postpaid wrapper addressed as fol-l-ows:

Henry & Jean BracchL
99 llarpsichord Tpke.
Stamford, CT 06903

and by depositing same encLosed in a postpaid properly addressed wrapper in a
(post office or officiaL depository) under the exclusive care and custody of
the United States Postal Service wlthin the State of New York.

That deponent further says that the said addressee is the petitloner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

OATHS PURSUANT I0 TAX LAIV
SECTION 1?4

Sworn to before me this
day of September.*,1983.

IZED TO ADMINI



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Robert & Bertha Cohen and Henry & Jean Bracchi :

for Redeterminatlon of a Deficlency or a Revision :
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law and Chapter :
46, Title U of the Adninistratlve Code of the Clty
of New York for the Year L977. !

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duLy sworn, deposes and says that she 1s an
empLoyee of the Department of Taxation and Finance, over 18 years of age, and
that on the 2nd day of September, 1983, she served the within notice of
Decision by certified mail upon Anthony J. DrAuria the representative of the
petitloner in the wlthin proceeding, bY enclosing a true copy thereof in a
securely seal-ed postpaid wrapper addressed as follows:

Anthony J. D'Auria
Cole & Deltz
40  WaLl  S t .
New York, NY 10005

and by depositing same encl-osed in a postpaid properly addressed wrapper
(post office or officlal- depository) under the excl-usive care and custody
the United States Postal- Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petltioner hereln and that the address set forth on sald wraPper is the
last knorrn address of the representative of the petitioner.

sworn to before me this
day of Sep r ,  1983 .

HORIZED TO ADMINI

i n a
o f

SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 2, 1983

Bingham-Bigotte & Co.
90 Broad St .
New York, NY 10004

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to section(s) of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within from the date of
th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building 119 State Campus
Albany, New York L2227
Phone /l (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

Petit ioner t s Representative
Anthony J. D'Auria
Cole & Deitz
40 Wal1 St .
Ner,v York, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Septernber 2, 1983

Robert Nast
700 Fort Washington Ave.
New York, NY 10046

Dear Mr.  Nast :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at. the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civi l  Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 monLhs from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - lit.igation Unit
Building 119 State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit. ioner' s Representative
Anthony J. DrAuria
CoIe & Deitz
40 t{al l  St.
New Yprk, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 2, 1983

Herman Poland
39-01  207 th  S r .
Bayside,  NY 11361

Dear  Mr .  Po land:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building ll9 State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s ReDresentative
Anthony"J. D'Au-ria
Cole & Deitz
40 Wal l  St .
New York, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 2, 1983

Robert & Betty Geib
Old Wheatly Rd.
Brookvil le, NY 11545

Dear Mr.  & Mrs.  Geib:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civi l  Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Ulit
Building tt'9 State Campus
Albany, New York L2227
Phone /l (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representati-ve
Anthony J. D'Auria
Cole & Deitz
40 Wal l  St .
New York, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 2, 1983

Jean & Eva Bigotte
9 Fieldstone Rd.
Rye, NY 10580

Dear Mr.  & Mrs.  B igot te :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice traw and Rules, and must be commenced in the
Supreme Court of the State of Nevr York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
r+ith this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19 State Campus
Albany, lfew York 72227
Phone # (Srg) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Anthony J. D'Auria
Cole & Deitz
40 Wal l  St .
New York, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NE\ ,V  YORK 12227

September 2,  1983

Jules Bingham
180 Sands Point Rd.
Sands Point,  NY 11050

Dear Mr. Bingham:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building ll9 State Campus
Albany, New York 12227
Phone 1 l  (518)  457-2a7a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t . ioner 's  Representat ive
Anthony J. D'Auria
Cole & DeiLz
40 Wal l  St .
New York, NY 10005
Taxing Bureau's Representative



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 2, 1983

Robert & Bertha Cohen
57  Boske  Dr .
B. Brunswick, NJ 08816

Dear Mr.  & Mrs.  Cohen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art . ic le 78 of the Civi l  Pract ice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building li9 State Campus
Albany, New York L2227
Phone / i  (518) 457-207A

Very truly yours,

STATE TAX COMM]SSION

Pet i t ioner' s Representative
Anthony J. DrAuria
CoIe & Dei tz
40 Wal I  St .
New York, NY 10005
Taxing Bureau's Representative



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 2,  1983

Henry & Jean Bracchi
99 Harpsichord Tpke.
Stamford,  CT 06903

D e a r  M r .  &  M r s .  B r a c c h i :

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comrnenced in the
Supreme Court of the State of Ner,v York, Albany CounLy, within 4 monlhs from the
date  o f  th is  no t ice .

fnquir ies concerning the computat. ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building /19 State Campus
A1bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Anthony J. D'Auria
CoIe & Deitz
40 Wal I  St .
New York, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

BINGHAM-BIGOTTE & CO.

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under :
Art ic le 23 of the Tax Law for the Years 1976
and L977.  :

In the Matter of the Pet i t ions

o f

ROBERT NAST and HERMAN POLAND
:

for Redeterminat ion of a Def ic iency or for
Refund of Personal Incone Tax under LrtLeLe 22 :
of the Tax Law and Chapter 46, Title T of the
Administrative Code of the Citv of New York for :
the  Year  1977.

:  DECISION

In the Matter of the Pet i t ion

o f

ROBERT AND BETTY GEIB

for Redetermination of a Defj.ciency or for :
Refund of Personal Income Tax under AttieLe 22
of the Tax Law and Chapter 46, Ti t le T of the :
Administrative Code of the City of New York for
the Years L976 and 1977. :

In  the Mat ter  of  the Pet i t ions

o f
:

JEAN AND EVA BIGOTTE AND JULES BINGHAM

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Artic]-e 22 :
of the Tax Law and Chapter 46, Title T of the
Administrative Code of the City of New York for :
the  Year  L977.

:
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In the Matter of the Pet i t ions

o f

ROBERT AND BERTHA COHEN
AND HENRY AND JEAN BRACCHI

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under ArtIcLe 22
of the Tax Law and Chapter 46, Title U of the
Adurinistrative Code of the City of New York for
the  Year  1977.

Pet i t ioners, Bingham-Bigotte & Co.,  90 Broad Street,  New York, New York

10004, Robert  Nast,  700 Fort  Washington Avenue, New York, New York 10040,

Robert and Betty Geib, Old Wheatley Road, Brookvil-le, Ner^r York 11545' Jean and

Eva Bigotte, 9 Fieldstone Road, Rye, New York 10580, Jules Bingham, 180 Sands

Point Road, Sands Point,  New York, 11050, Herman Poland, 39-01 207th Street,

Bayside, New York 11361, Robert  and Bertha Cohen, 57 Bosko Drive, East Brunswick'

New Jersey 08816, and Henry and Jean Bracchi,  6 Nott ingham Drive, Stamford'

Connect icut 06907, f i led pet i t ions for redeterminat ion of def ic iencies or for

refund of personal income and unincorporated business taxes under Articles 22

arnd 23 of the Tax Law and Chapter 46, Title T of the Administratlve Code of the

City of New York and New York City nonresident earnings tax under Chapter 46'

Ti t le U of the Admlnistrat ive Code of the City of New York for the years 1976

and 1977 (Fi le Nos. 30074, 30443, 30444, 30445, 30457, 30520, 30522 and 30523).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on June 24, I9B2 at 9:15 A.M., wf-th al- l  brtefs to be submitted by October 15'

1982. Pet i t ioners appeared by Col-e & Deitz,  Esqs. (Anthony J. D'Auria,  Esq.,

of counsel) .  The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Alexander

lJe iss ,  Esq. ,  o f  counse l ) .



I

I

-3-

ISSUE

Whether petitioners were entitled to allocate partnership incone where two

partners, who r\rere nonresidents of New York, conducted business by telephone

fron their  out-of-state homes.

FINDINGS OF FACT

1. On Februar!  6,  1980, as the result  of  a f ie l-d audit ,  the Audit  Divis ion

issued a Not ice of Def ic iency against pet i t ioner Bingham-Bigotte & Co. ( t 'Bingham")

ln  the  amount  o f  $39,365.11 ,  p l -us  in te res t  o f  $7 ,798.39 ,  fo r  a  to ta l  due o f

$47,163.50 for the years L976 and L977. On the same date, a Not ice of Def ic lency

was issued against pet i t loners Robert  and Betty Geib in the amount of $58.07,

I
p lus  pena l ty , 'pursuant  to  sec t ion  685(c )  o f  the  Tax  Law fo r  1976 and L977 '  and

in te res t  o f .  $462.19 ,  fo r  a  to ta l  due o f  $520.26  fox  the  years  L976 and 1977.

The other petitioners are Binghan partners and their wives. 0n the same date,

the Audlt Division issued notices of deficiency for the year L977 agaLnst the

reuraining petltioners as follows:

ADDITIONAT PENALTY AMOI]NT
PETITIONER TAX DUE AND INTEREST DUE

R o b e r t  N a s t  $ 2 6 6 . 7 2  $ 1 3 9 . 2 1  $ 4 0 5 . 9 3
Jean and Eva B igo t te  436.67  67 .2L  503.88
Ju les  B inghaur  536.35  82 ,55  618.90
H e r m a n  P o l a n d  7 I . 6 8  6 7 . L 4  1 3 8 . 8 2
Henry  and Jean Bracch i  56 .00  8 .62  64 .62
Rober t  and Ber tha  Cohen 617.55  95 .04  7L2.59

2. The deficiencj-es were based on a disallowance by the Audit Division of

Binghamts al-location pereentage for L976 and L977 due to work performed by two

pet i t ioners in their  out-of-state hones. An adjustment was also made disal lowing

insurance expense for L977 in the amount of $9,264.00. The individual nonresident

I- The 685(c) penalty imposed for underestimation of personal income
tax is not at  issue in this proceeding.
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Partners' New York income subject to tax was thus increased by their share of

the partnership income which had been allocated outside New York and the

disal lowance of insurance expense for 7977. The resident partnersr share of

partnership income for 1977 was increased only to the extent of the adjustment

made for insurance expense.

3. Petitioner Bingham-Bigotte & Co. is a New York partnership engaged in

Lhe ship brokerage business. Bingham used the following three-factor formula

in determining the port.ion of its income to be allocated to New York State for

the  years  in  i ssue:

FACTOR L976 7977

Property
Payroll
Gross fncome

Total
Business'Al locat ion Percentage

(Divide total percenuages by 3)

1 0 0 . 0 0  1 0 0 . 0 0
8 0 . 0 0  8 1  . 5 1 .

1 . O B  ,  .  1 . 1 9
1 8 1 . 0 8  1 8 2 . 7 0

6 0 . 3 6  6 0 . 9 0

A11 property owned by Bingham was located entirely within New York State.

4. The ship brokerage businesg invoLves representing ship owners in

obtaining cargo for their ships and negotiating agreements known as charter

part ies. Pet i t ioners track each of their  c l ient/s ships orr world-wide voyages

and attenpt to obtai-n cargo for each ship at each port at which the ship stops.

The ship broker contacts a cargo broker who represents cargo holders to ascertain

whether any cargo is avai lable at a papt icular port .  I f  cargo is avai labl-e or

becomes avai.lable at a latet date, negotiations begin between the ship owners

and cargo holders through their respective brokers. Time is of the essence in

these negotiations and since the principals involved are usually situated in

widely-scattered time zones throughout the world, the brokers often find

themselves negotiating at aI1 hours of the day and night. Most negotiations
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are conducted by telephone and charter parties are often agreed upon and"

executed pri-or to reducing the agreement to writing. According to testimony,

there is a certain amount of good faith reguired by the parties in these

transactions and brokers who do not measure up to this standard do not remain

in business for a long period.

5. Due to the nature of the ship brokerage businessr pet i t ioners often

conduct their business over the telephone at home at odd hours of the night.

Petitioners Robert Cohen and Henry Bracchi lived out of state, in New Jersey

and Connecticut, respectively. In deternining New York State partnership

incomer pet i t ioners al located to New Jersey and Connect icut the percentage of

income corresponding to the tirne spent by the out-of-state partners for business

transacted at home. The partnership returns of Bingham dld not show a deduction

for business or lneome taxes paid to any state other than New York.

6. Neither of the out-of-state pet i t ioners had formal off ices in their

homes. There were no desks, f i les, records, of f ice equipment or other accoutre-

ments of a place of business in the partnerst homes. A11 business was transacted

over the fanily telephone located on a night stand in the bedroon. Petitioners

only l isted the New York City off ice on their  business let terhead and no place

of business in New Jersey or Connect icut was l isted in the telephone director ies

of ei ther of those states. The New York partnership returns for 1976 and 1977

do not show the locat ion of an off ice outside this state. The Assoeiat ion of

Sh ip  Brokers  &  Agents  (U.S.A. ) ,  Inc . ,  o f  wh ich  pe t i t ioners  were  members ,

publ-ished a directory of home tel-ephone nuurbers of its menber brokers in order

to facilitate at-home transactions and all of Bingharnrs partners were listed in

said directory.
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CONCLUSIONS OF LAW

A. That sect ion 707(a) of the Tax Law provides:

ttlf an unincorporated business is carried on both within and
without this state, as determined under regulations of the tax
commission, there shall be allocated to this state a fair and equi--
table port ion of the excess of i ts unincorporated business gross
income over its unincorporated business deductions. If the unincor-
porated business has no regular place of business outside this state,
al l  of  such excess shal l  be al located to this state.r t

B. That 20 NYCRR 207.2(a) provides:

ttln general, an unincorporated business is carried on at any
place either within or without New York State where the unincorporated
business ent i ty has a regular pJ-ace of business. The occasional
consunmat.ion of an isolated transaction in or at a place where no
regular place of business is maintained does not const i tute the
carrylng on of business at such pJ-ace. A regular place of business
is any bona f ide off ice, factory, warehouse or other place which is
systematically and regularly used by the unlncorporated business
ent i ty in carrying on i ts business.t t

Moreover,  20 NYCRR 207.2(c) provides:

"The foregoing provisions of this sect ion are not exclusive in
determining whether an unincorporated business has a regular place of
business outside New York State or in determining whether the business
is carri.ed on both within and without New York. Where any question
on these points exists,  considerat ion shoul-d be given to al l  of  the
facts pertaining to the conduct and operat lon of the business including:

(1) the nature of the business,
(2) the type and locat ion of each place of business used in the

act iv i ty,
(3) the nature of the activity engaged in at

business, and
(4) the regul-arity, contLnuity and permanency

at each locat ion. I '

each p lace of

of the activity

C. That pet i t ioners did not have a regular place of business outside New

York State. The fact that two of Binghamrs partners transacted extensive

late-night business over

regular place of business

their home telephones i-s not sufficient to establish

for the partnership outside New York within the

meaning and intent of sectj.on 707 (a) of the Tax Law and 20 NYCRR 207.2(a) and

(c).  Since pet i t ioners maintained no regular pl-ace of business outside New
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York, al-l taxable partnership income should have been allocated to New York

State and New York City.

D. That inasmuch as all partnership income was derived from a New York

State aud City source, the Audit Division properly adjusted the resi-dent and

nonresl-deilt income taxes of member partners in accordance with the meaning and

intent of sect ions 617 and 637 of Art ic l  e 22 of the Tax Law and sect ion T46-!L7.0

of Chaptex 46, Ti t1e T and sect ion U46-2.0 of Chapter 46, Ti t le U of the Adminis-

trative Code of the City of New York.

E. That the pet i t ions of Bingham-Bigotte & Co.,  Robert  Nast,  Robert  and

Betty Geibr Jean and Eva Bigotte, Jules Bingham, I{erman Poland, Robert and

Bertha Cohen, and llenry and Jean Bracchi are denied and the notices of deficiency

issued February 6, 1980 are sustai [ed.

DATED: Albany, New York STATE TAX COUI{ISSION

sEp 0 s t9B3
PRESIDSNT
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 2,  1983

Robert & Betty Geib
Old Wheatly Rd.
Brookvi l le ,  NY 11545

D e a r  M r .  &  M r s .  G e i b :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax traw, any proceeding in courL to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.. TaxaLion and Finance
law Bureau - l i t igation Unit
Building il9 State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Anthony J. D'Auria
Cole & Dei,tz
40 Wal l  St .
New York, NY 10005
Taxing Bureaur s RepresenLative
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coMlrlssIoN

In the Matter of the Pecltton

o f

BINGHAM.NIGOTTE & CO.

for Redetermlnatlon of, a Deflclency or for
Refund of Untncorporated Buslnese Tax under
Artlcl.e 23 of the Tax Law for rhe Yearg 1976
and  1977 .

In the Matter of the Pet l t lons

o f

noBERT NAST and HERMAN P0tAllD

for Redeterulnatlon of a Deftclency or for
&efund of PersonaL lncome Tax under Artlcle 22
of rhe Tax Law and Chapter 46, Tltle T of the
Adnlnletratlve Code of the Ctty of New York for
the  Year  1977.

In the Matter of the Petlt lon

of

8'O8ERT AI{D BET?Y GEIB

for Redecerrnlnat lon of a Def lc lency or for
Refund of Pereonal Income 1ax under Arttcl,e 22
of t l re Tar Law and Chapter 46, Tl t le T of the
AduinJ.stratlve Code of rhe Clty of New York for
the Years 1976 and L977.

I,N the Matter of  the Pet l t long

EA\ AI'ID

DECISION

o f

EVA BIGOTTE N,ID JULES BING}TAM

for Redgtermlnatton of a Deficlency or for
Ref,und of Persoual Incoue Tax under Artlcle 22
of the Tax Law and Chapter 46, T1rle T of the
Adnlnlstratlve Code of the Clty of New York for
the lear L977.
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In the l-Iatter of che Petltlons
:

o f

ROBERT AND BERTEA COITEN
AND HM'IBY AIID JEA}I BRACCHI :

for RedetermJ.natlon of a Deflclency or for i
Refund of Personal Income Tax under Artl.cle 22
of the Tax Larr and Chapter 46, tltle U of the :
Adulnlstrattve Code of the Ctty of New York for
the Tear 1977, z

PetltLoners' Blngham-Blgotte & Co., 90 Eroad Street, New York, New York

10004, Robert Nast, 700 I 'ort Waehlngton Avenue, New Yorkr New York 10040, l

Robe r tand8e t t yGeJ .b ,01dWhea t l eyRoad ,B rookv i l 1e ,NewYork l l 545 , Jeanand

Eva Blgotter 9 Sleldetone Road, Rye, New York 10580, Julee Blnghamr 180 $ands 1

Potnt Road, Saode Pofnt., New york, 11050, I lerman poland, 39-01 207th street, 
i

Bayslde, New York 11361, Robert and Bertha Cohenr 57 Boeko Drlve, East Brunswlck, 
i

New Jersey 08816, and Henry and Jean Bracchl, 6 Notrloghan Drlve, Stamfotrd, i

Connectlcut 06907, f l led petit lons for redecer-mlnatlon of deflclencles or for

refund of personal lncone and unlncorporated buslness taxes under Artlclee 22

and23o f t heTaxLa randChap te r46 ,T l . t 1eTo f t heAdm1n1s t ra t1veCodeo f t he
'

Clty of Neu York and New York Clty nonreeldent earnlngs tax under Chapter 45,

tltle U of the Adnlntstratlve Code of the Ctty of New York for the years 1976

and 1977 (F l le  Noe,  30074,  30443,  30444,  30445 ,  30457,  30520,  30522 and 30523) ,

A fornal hearlng wea held before Jullue E. Braun, Hearlug Off i .cer, at the

off lces of the State Tax Couulsston, Two World Trade Center, New York, New

York '  on June 24,  1982 at  9 :15 A.M. ,  wl th  a l l  br le fs  co be subnl t ted by October  15,

1982 'Pec t t 1one r8apPea redbyCo le&De1 tz ,Eaqe ' (An thonyJ .D |Au r1a ,E8g . ,

of counsel). The Audlc Dlvlelon appeared by Paul B. Coburn, Esq. (Alexander I

l {e lse,  Eaq.  e of  counael ) .
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ISSUE

Whether petitloners were entltled to allocate partnershlp lncome where two

partners, rho netre nonreeldenta of New York, conducted bustnese by telephone

FINDINGS OF FACT

l ,  On February 6, 1980, as the result of a f1eld audltr the Audlt Dlvlelon

lssued a Notlce of Deflclency agalnot patlt toner Blnghan-Blgotte & Co. ("Btnghan")

ln  the auouut  of  $391365.11,  p lua ln ferest  o f  $7r798.39,  for  a  to ta l  due of

$47,163.50 for  the years 1976 and L977,  On the eane date,  a  Not lce of  Def lc lency

tras lssued agalnet petlt loners Robert and Betty Getb ln the amount of, $58.07,
I

plua penalE] , 'pursuant  to  sect lon 685(c)  o f  the Tax Law for  1976 aod L977,  and

lnteroec of  $462.19,  for  a  to te l  due of  $520.26 for  the yeare 1976 and L977.

the other petltloners are Btughau parctrsrs and thelr wlves. On the eame date,

the Audlf Dlvtelon lseued nottcee of deflctency for the year 1977 agatnst the

reualnlng pet{tloners as follows:

ADDITIONAT PBNALTY AMOIJNT
PETITIONER TAX DUN AI{D INTERBST DUE

Rober t  Nas t  $266 ,72  $139 .21  $405 .93
Jean  end  Eva  B lgo t re  436 .67  67 ,2L  503 .88
Julea Btnghan 536.35 82.55 618.90
Hernrsn Fol"and 7t .68 57.L4 138.82
Henry and Jean BracchL 56.00 8.62 64,52
Rober t  and Eer tha Cohen 617.55 95.04 7L2.59

2, The daflcl,snciss rvere baaed on a dieallowance by the Audlt Dlvlslon of

Blnghanfe al locatlon percentage for lg76 and 1977 due to work perforued by two

petltlonere ln thofr out-of-atate homea. An adJuatnent rras aleo Dsde dlaallowlng

tnsurance expense tot L977 ln the amouot of $9,264.00. The lndivldual nonreetdent

I'  The 685(c) penalty l"urposed for underestlmatlon of personal lncome
tax lc trot at leeue tn thls proceedlng.
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partnersr l{ew York income subject, to tax wss thus increaeed by their ehare of

tbe partnerabiB i.ncone which had been rllocated outside I'Iew fork and tbe

dieallowance of, iusurance erpense for 1977, The resident partaercr sbare of

partnerohip iocome fot 1977 was increaaed only to tbe e:rtent of the adjugtneat

node for iusurauce expe[Ee.

3. Petitiouer Einghan-Bigotte & Co. is a l{efd York partnershlp eagaged ia

the ehip brokerage buelnesg, Blnghan uocd the followiog three-factor foruula

io determtaing tbe port.ion of itc inconc to bc allocated to l{ew York State for

tbe yearo {n isnue:

Property
Payrol l
Gross lqcome

Tot,al
Busincas Allocation Percentage

(Dtvlde total percentoger by 3)

1 . 0 8  1 .  1 9

u76
100 .00
80 .00

r81 .08

60 .36

teTJ

100 .00
81  . 51

182 .  70

60 .90

All  property owned by Bingham was located cnt i rely witbiq Ner York State.

4. The ehip brokerage business involves represert ing ship owners in

obtaining cargo for Lheir  shlps and negoLiat ing agreenents kuown as charter

par t iee .  Pet . i t ioners  t rach  eacb o f  the i r  c l ien t ' s  sh ipe  on  wor ld -w ide  voyagee

and attenpf to obtain cargo for each ship at,  each port  at  wbich the ship stop8.

Tbe ship broker contacts a cargo broker who represenLs cargo holders to ascertain

wbether aoy cargo is avai lable at a part icular port .  I f  cargo ie avai lable or

beconec avai lable at a later date, negoLiat ions begiu between tbe ship owners

and cargo holders tbrough their  respect ive brokers. Tine is of the esseoce in

t 'hese negot iat ione and aince the pr incipale iqvolved are usual ly si tuated in

widely-ecattered tine zoner throughout tbe norld, the brokerg often find.

tbenselves negotiating at all houre of the day and nigbt. Mogt. negotiatioos
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are conducced by telephone and charter part leo are often agreed upon and

executed prtor to reduclng the agreerent to wrlt lng. Accordlng to testlmony'

there ts s certaln amount of good talth regulred by the Part les 1n theae

transacttons and brokers who do rot ueasure up to thta gtandard do not remeln

lrt busfnees for a l-ong perlod.

5. Due to the nature of the shlp brokerage bustnese, Petlt loners often

conduct thelr buelnees over the celephone at home at odd hours of the nlght.

Petit loners Robert Cohen and Henry Bracchl l lved out of state, ln New Jersey

and Connectlcut, reapec!lvely. In deterntnlng New York State partnershlp

tncoue, petJ.t lonere al located to New Jersey and Connecticut the percentage of

tncone correspondlng to the tfine spent by the out-of*etate partners for buelneeg

tranascted at home. The partnershlp returne of Btngharn dld not ehoht a deductlon

for buslness or lncone taxes patd to any Etate other than New York.

6. Nelther of the out-of-state peclt loners had fornal off lces ln thetr

homee. There lfere no deeks, f l les, records, off lce equlpment or other accouEre-

oents of  a  p lace of  bus lness tn  the par tnersthomes.  ALL buslness was t ransacted

over the fanlly telephone located on a nlght ecand ln the bedroou. Petlt lonerg

only l lsced the New York Clcy off lce on thelr buslness letterhead and no place

of, bueLness ln New Jersey or Connocticuc was l leted tn the telephone directorles

of elther of thoee statee. The New York partnershtp returns for L976 ao.d L977

do not show the locatlon of an.off lce ourelde thle state. The Asgoclatlon of

Shtp Erokers & Agents (U,S.A.) ,  Inc. ,  o f  whlch pet l t loners were membero,

publtshed a dlrectory of houe telephoue numbers of 1ts member brokere ln order

to factlltate et-home cransactl.ons and al,l of, Blngharnra partnera were lleted tn

eald dlrectory,
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CONCLUSIONS OT'LAW

A, That sectlon 707(a) of the Tax Law provtdes:

tt l f  an untncorporated busXness !s carried on both wlChln and
wlthout thl8 state, as deterulned under regulatlons of the tax
counlgelon, there shall  be al located to this state a falr and equl-
table portLon of the excess of l ts unlncorporated buslness gross
tncoue over lts unlncorporated busineeg deducttons. If the untncor-
porated buelnees has no regular place of bueinees outslde th18 atate'
al l  of euch exceee ehall  be al located to thts state.r l

B. that 20 NYCRR 207.Z(al provldee:

ttln general, au unLncorporatsd buelneee ls cerrled on at any
place eJ.ther wtthln or wtchout New York State where the unlncorporated
buslnees entlty has a regular placo of bustnese. The occaalonal
consuru&tlon of, an lsolated transaccl.on ln or at a plac€ shere no
regular place Of buelnese ta malntatned does not constttute the
carrytng on of bualneea at such place. A regular pLace of bustnees
ts aoy bona f,Lde off lce, factoryr warehouee or other place whlch tg
systenatl.cally and regularl"y uacd by the unlncorporated bupLnese
€otlty ln carrylng on tte bus1n68e.f l

,  Moreover, 20 InfCRB 207.2(c) provldeg:

ttThe foregolng provlslons of thlE eectlon are not excluelve in
deternlnlng whether an unincorporaEed bueinese has a regular place of
buelnees outsLde New York State or Lu determlnLng whether the bueluees
le carrled on boch wlthln and wlthout New York. Where any questlon
on theee polnts exlsts, constderatlon should be glven to al l  of the
fects pertalning to the conduct and operatLon of the bustnesa Lncludlng:

( l )  the nature of  the buslness,
(Z) the type and locat, lon of each place of buslnees used tn the

acttvtry,
(3) the uature of rhe actlvlty engaged ln at each

buslnese, and
(4) the regularlty, contlnulty and permaneocy of

at each Lccatton.r l

place of

the actlvlty

C. That petlt lonerg dld not have a regular place of bustness outelde Netr

York State. The fact that two of Btnghamre partners transacted extenslve

late-nlght buslness over thelr hone telephones le not eufflclent to establlsh

regular place of bualnese for tbe partnershlp outelde Nes York wlthin the

neanlng and lntrent of eectLon 707 (a) of the Tax Law and 20 NYCRR 207.2(a) and

(c). $lnce pegltJ.oners malntalned no reguJ.ar place of buslnese outslde New
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York, al l  taxable partnership income should have been al located io New York

State snd New York City.

D. ThaL inasmuch as al l  partnerohip lncone was derived fron a Net l  York

$tate atrd City source, the Audit  Dlvls lon properly adjuated tbe resident and

noaresident income Laxes of, neuber partners in accordance with the neaniug and

inteat of,  sect ione 617 and 537 of Art lc le ?2 of.  the Tax Law aad eect ion T46-f f7.0

of Chapfer 46, Ti t le T and sect i .on U46-2"0 of Chapter 46, Tir le U of tbe Adninis-

trat.ive Ccde of, Lhe City of New York.

E. That the pet i t ions of Biugham-Bigotte & Co.,  Robert  Nast,  Robert  and

Betty Geib, Jean and Eva Bigotte, Jules Binghan, Herman Polaad, Robert  and

Bertba Cohen, and Henry and Jeap Bracchi are denied and the noLices of deficieocy

iesued February 6, 1980 are euetained.

DAIED: Albany, l{ew York STATE TN( CO}IMISSION

stp 0 2 HB3




