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STATE OF NEh' YORK

STATB TAX COI{MISSION

In the Hatter

Keith

the Petition

[,/ood

o f
o f
H .

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 7967 ,  1968 & L969.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 7982, he served the within not ice of Corrected Decision
by cert i f ied mai l  upon Keith H. ldood, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Keith H. Wood
5 Robert  Dr.
Chatham, NJ 0'1928

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper s the last known address
of the petit ioner.

Sworn to before me this
8th day of September, 7982.

L
j i ,U'i l lOQ'l *'*

I l i - . " ,  " i i
$1i;1'i -'I'i 1i 4

N I
TAX LAW



STATE OF NEW YORK

STATE TAX CoUlfiSSloN

In the Matter of the Pet i t ion
o f

Keith H. Wood

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax law for
the  Years  1967,  1968 & L969.

That deponent
of the pet i t ioner
last known address

further says that the said
herein and that the address

AI'FIDAVIT OF I"IAIIING

the representative

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department. of Taxation and Finance, over 18 years of age, and that on
the Bth day of September, 7982, he served the within notice of Corrected Decision
by cert i f ied mail upon Barry l .  Salkin the representative of the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Barry l .  Salkin
Kelley, Drye & Warren
101 Park Ave.
New York, NY 10178

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

addressee is
set forth on sTid wrapper is the

of the representative of pet i t ioner

Sworn to before me this
8th day of September, 1982.

-r; :ilO fAX IrAW



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September B, 7982

Keith H. Wood
5 Robert  Dr.
Chatham, NJ 07928

Dear  Mr .  Wood:

Please take not ice of the Corrected Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative 1evel.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wi.thin 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Barry l .  Salkin
Kelley, Drye & Warren
101 Park Ave.
New York, NY 10178
Taxing Bureau' s Representative
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STATB OF NE\,i YORK

STATE TAX COMMISSION

In the Mat. ter of  the Pet i t ions

o f

KBITH H. !iOOD

for Redeterminat ion of Def ic iencies or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years 1967.
1968 and 7969.

CORRBCTED
DECISION

Peti t ioner,  Keith H. Wood, 5 Robert .  Drive, Chatham, New Jersey 07928,

f i led pet i t ions for redeterminat ion of def ic iencies or for refund of unincorpor-

ated business tax under Art ic le 23 of the Tax Law for the vears 1967. 1968 and

1969 (F i le  Nos.  73477 and 13478) .

0n  October  17r  1980,  pe t i t . ioner ,  by  h is  a t to rneys  Ke l ley ,  Drye  & Warren ,

Esqs .  (E .  l i sk  Wyckof f ,  J r . ,  Esq. ,  o f  counse l ) ,  wa ived a  fo rmal  hear ing  and

consented to submission of this matter to the State Tax Commission. The

fol lowing decision is rendered upon the f i le as present ly const i tuted.

ISSUES

L Whether income derived from pet i t ionerts act iv i t ies as an associate

odd lot  broker was properly subject to unincorporated business tax.

I I .  Whether the not ices of def ic iency r^,ere barred by the three-year

staLute of l imitat ions.

I I I .  Whether pet i t ioner was l iable to a penalty under sect i -on 685(a) of the

Tax Law for fai lure to f i le an unincorporated business tax return.

FINDINGS OF FACT

1. Pet i t ioner,  Keith H. Wood, t imely f i led nonresident personal income

tax returns (with his wife) for the years at issue on which he stated his



-2 -

occupat ion as "dealer in securi t ies" or "stockbrokerrt  and indicated his income

under the category t tbusiness income". He did not f i le any unincorporated

business Lax return.

2. 0n June 25, 1973, the Audit  Divis ion issued to pet i t ioner a Not ice of

Def ic iency assert ing unincorporated business tax, plus penalt ies and interest

thereon,  fo r  the  years  1967 and 1968 and on  March  31 ,  1975,  a  Not ice  o f  Def ic iency

assert ing unincorporated business tax, plus penalt ies and interest thereon, for

1969 ,  the amounts scheduled as fol lows:

YEAR TAX
Tq67 $ 3;850.64

6 ,862 .63
6  ,355  .  30

PENAITY
$-- q6T36
r  1715 .66
1  , 588 .82

$4 ,267  . 74

INTEREST
$1 ,200 .01
1 ,726 .97
1  , 89  1  . 53

$48i8:?5

TOTAT
$  6 ,013 .31

10 ,305  .  20
9  ,835  .65

$26 ,754 .16

685 of the Tax Law

to pay the t.ax

L968
L969

$17 ,068 .57

The penalt ies were assert.ed under subdivision (a) of section

for fai lure to f i le unincorporated business tax returns and

required to be shown Lhereon.

Peti t ioner takes except ion to the def ic iencies on t tre ground that his

act iv i t ies as an odd lot  broker did not const i tute the carrying on of an

unincorporated business for purposes of Art ic le 23 and as to the 1969 def ic iency,

on the ground that iL was barred by the statute of l imitat ions. Pet i t ioner

cont.ended that the unincorporated business tax imposed on the gain from the

sale of the stock exchange membership in 1969 should be payable by the partnership

of DeCoppet & Doremus of which he was a member as of January 1, 1969, and not

him individual ly.  He did not of fer any evidence to support  his content ion.

Pet i t ioner stated that he ' fdiscont inued his act iv i t ies as a sole proprietor on

December 31, 1968. f tems shown on Schedule C ref lect sett lernent of t ransact ions

entered into in 7968, but noL completed cashwise unt i l  1969," He became a

member of the partnership of DeCoppet & Doremus on January 1, 7969. Pet i t ioner
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also contended that penalty imposed for said year was improperly assessed but

offered no sat isfactory evidence to show that his fai lure to f i le an unincorporated

business tax return was due to reasonable cause.

3. Carl is le & Jacquel in and DeCoppet & Doremus, New York Stock Exchange

( ' fExchange") f i rms, were the two pr incipal odd lot  dealers on the Exchange. 0n

January  1 ,  1970,  the  f i rms merged.  The successor  f i rm known as  Car l i s le ,

DeCoppet & Co.,  a New York partnership, was the only pr incipal odd lot  dealer

on the Exchange. Pet i t ioner was an associate odd lot  broker at DeCoppet &

Doremus in  1967,  1968 and 1969.

4. In connect ion with doing business as an odd lot  dealer,  the f i rm main-

tained for i ts own account,  an inventory of the securi t ies l isted on the

Exchange used by the f i rm on a dai ly basis,  to sat isfy buy and sel l  odd lot

orders (orders for less than 100 shares) received from members and member f i rms

of the Exchange.

5. In order to funct ion as an odd lot  dealer,  the f i rm engaged the

serv ices  o f r rassoc ia te  odd lo t  b rokers r "  such as  Mr .  Wood.  Whi le  par tners  o f

the  f i rm executed  odd lo t  o rders ,  such assoc ia te  odd lo t  b rokers ,  who were  no t

member partners, executed most of Lhe odd lot  orders on behalf  of  the f i rm.

6 .  The du t ies ,  respons ib i l i t i es  and func t ions  o f  a l l  o f  the  assoc ia te  odd

lo t  b rokers  were  ident ica l .

7 .  The f i rs t  du ty  o f  an  assoc ia te  odd lo t  b roker ,  a f te r  acqu i r ing  a  seat

on the Exchange, was an assignment to work, for a short  per iod of t ime, wiLh an

experienced associate odd lot  broker engaged by the f i rm, who would teach the

new associate odd lot  broker.  As a new associate odd lot  broker becarne more

experienced, the odd lot  dealer assigned hirn a "book" which contained stocks at

a Lrading post in which he was to execute odd lot  orders on behalf  of  the f i rm.
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B. The r*ork of an associate odd lot  broker was divided into two parts:

(a) the f i l l ing of odd lot  orders on behalf  of  the f i rm received by the f i rm

from i ts customers, solely other member f i rms of the Exchange, and (b) execu-

t ion of of fsett ing round lot  t rades in securi t ies owned by the f i rm which i t

used to f i l l  odd lot  orders received from other member f i rms of the Exchange.

9 .  The f i rm 's  t r ' l oor  Commi t tee ,  cons is t ing  o f  f i rm par tners ,  was  in  fu l1

charge of al l  the f i rmrs operat ions on the f loor of the Exchange, including the

management of posi t ions. The associate odd lot  broker was to keep each posit ion

within a prescr ibed l imit  (e.g.,  under 200 shares) with the fo1lor+ing excepLions:

(u) a partner instructed the associate odd lot  broker to increase the inventory

in  a  par t i cu la r  s tock l  (b )  the  assoc ia te  odd lo t  b roker ,  be l iev ing  tha t  i t

would be benef ic ial  to carry nore than the minimum inventory in a part icular

stock, suggested such course of act ion to a partner,  who then approved. The

associate odd lot  broker was expected t .o maintain accurate and current records

of his posi t ion in each stock assigned to him. iVhen ut i l . iz ing the round lot

market to keep each posit ion in l ine with f i rm pol icy, the broker was of course

expecled to exercise good judgment with an eye to the f i rmrs prof i t .

10. The associat.e odd lot  broker was required to compute the net.  posi t ion

change for his book (the cumulat ive neL sum of changes in inventory of al l

s t . o c k s  o n  h i s  b o o k )  a t  1 1 : 3 0  A . M . ,  1 : 0 0  P . M .  a n d  2 : 3 0  P . M .  d a i l y  a n d  t o  p r o m p t l y

report  the changes to the f i rm. Throughout the day, the associate odd lot

broker was required to not i fy the f i rm of s igni f icant "up booksf i  or "down

booksrt ,  important turns of posi t ion from long to short  or v ice versa, and any

other unusual s i tuaLion.

11. The physical  processing of l imited orders received by the f i rm were

handled not by the associate odd lot  broker but bv clerks of the f i rm who
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frequent ly trained to be associate odd lot  brokers and who also handled the

physical  processing of market orders when volume r^ras too great for an associate

odd lot  broker to handle.

12 .  Unt i l  1968,  the  assoc ia te  odd lo t  b roker  rece ived 2  L /4  cents  per

share on stocks sel l ing at or over $10 per share and L 1l8 cents per share on

stocks sel l ing under $10 per share ( the "di f ferent ial") ,  for execut ing odd lot

orders; the odd lot  di f ferent ial  was added to the pr ice of the effect ive round

lo t  sa le  o r  to  the  e f fec t i ve  o f fe r  on  cus tomers 'o rders  to  buy ,  and subt rac ted

from the effect ive round lot  sale or the effect ive bid on customers'  orders to

sel l .  The rate was establ ished by the f i rm. In 1968, the rate was reduced to

the minimum set by the Exchange.

13. In 7968, the physical  processing and handl ing of most odd lot  orders

was taken away from the associate odd lot  brokers, moved off  the f loor of Lhe

Exchange and handled exclusively by clerks of the f i rm below the f loor;  but an

associate odd lot  broker st i l l  cont inued to receive monies from the execut ion

by the f i rm of odd lot  orders al though Lhe associate odd lot  broker no longer

ac tua l l y  p rocessed such orders .  From 1968 unL i l  m id-1972,  p r ic ing  and process ing

of odd lot  orders l l tas done by clerks of the f i rm. Again, however,  the actual

execut ion of the orders was done by the associate odd lot  broker.

14. The associate odd lot  broker,  in addit ion t .o the sums paid him for

execut ing odd lot  orders, also earned commissions on round lot  orders executed

by him in maintaining the f i rmts inventory of stock. Such commissions were

paid to the associate odd lot  broker by the f i rm.

15. By mid-1972 Carl is le,  DeCoppet & Co. caused the complet.e conputer izat ion

of the execut ion of odd lot  orders by i ts back off ice, arrd the payment to the

associate odd lot  broker on execut ion of odd lot  orders ceased. The onlv
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compensaLion which the associate odd lot broker thereafter received was derived

from the execution of round lot orders on behalf of the f irm. In this regard,

the associate odd lot broker received instructions from the f irmrs cornputer as

to what round lot  t ransact ions to effect.

76. Books were assigned by the f i rm pr imari ly on the basis of an individual

associate odd lot  brokerrs performance in execut ing odd lot  orders and managing

the inventory of stocks of the f i rm.

77. The associate odd 1ot broker never shared in any prof i t  made by the

f i rm on the broker 's execut ion of round lot  t rades, nor did he have to make up

any losses which he incurred in such execut ion; his act iv i t ies in this respect

were r iskless al though he might be given a poorer book i f  he sustained substant ial

losses .  He d id  no t  par t i c ipa te  in  the  pro f i t s  o r  losses  o f  the  f i rm.

18. The associate odd lot  broker \ 'nas not required Lo, and did not,  contr i -

bute or use any of his own capital  in execut ing odd lot  or round lot  orders on

behalf  of  the f i rm. At al l  t imes, the inventory of stocks in the book which he

was running were owned by the firm. He was not required to and did not contribute

his Exchange membership t .o the odd lot  dealer,  but he had to own said membership

in order to transact business on the f loor of the Exchange.

19. The associate odd lot  broker was required to work exclusively for the

f  i rm.

20. The associate odd lot  broker was engaged under an oral  contract by the

f i rm. The arrangement was terminable, without not ice, at  any t ime by ei ther

the associat.e odd lot  broker or Lhe f i rm. After the merger of the two odd lot

dea le rs  in  1970,  many assoc ia te  odd lo t  b rokers  were  f i red .

21. The associate odd lot  broker was responsible for his assigned book

during the ent ire f ive and one-half  hours of the trading day. He was permit ted
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one-half  hour for lunch, dur ing which t i rne his book was run by a rel ief  broker

or by another associate odd lot  broker assigned to the same post.

22. The associate odd lot  broker was permit ted such vacat ion t ime as he

desired, so long as the f i rm had enough associate odd lot  brokers avai lable

each day to conduct.  the dayts business eff ic ient ly.

23. The f i rm provided rent-free a desk or off ice space in the off ice of

the  odd lo t  dea le r ;  secre tar ia l  he lp ,  i f  needed,  a t  no  charge;  and loca l

telephone services to the brokers. Long-distance telephone cal1s were bi l led

to the associate odd lot  broker at.  cost.  The f i rm urged the associate odd lot

broker to belong to the Stock Exchange Luncheon Club and reimbursed the broker

for the entertainment of customers at the Club. If approved in advance by the

f i rm, certain other except ional customer relat ions act iv i ty was also reimbursed

by the f i rm.

24, Associate odd lot  brokers were provided with the same hospital izaLion

and group l i fe insurance coverage as was issued to employees. They were also

issued insurance ident i f icat ion cards describing them as "employees".

25. Neither Federal ,  state nor social  securi ty Laxes were withheld from

sums paid to the associate odd lot  broker by the f i rm.

26. The DeCoppet & Doremus Brokersr Manual,  in i ts def ini t ion of "associate

broker t t ,  sLa ted  in  re levant  par t :

"An Exchange Member act ing thus as an odd-lot  broker associated with
the f i rm is an independenl contractor who undertakes, as an condit ion
of his associat ion r* i th the f i rm, to devote his ent. i re t ime to the
respons ib i l i t i es  ass igned to  h im by  the  f i rm. "  (Emphas is  in  o r ig ina l . )

27  .  For  each o f  the  years  1967 ,  1968 and 1969,  pe t i t ioner  f i led  Federa l

Schedu le  C,  Pro f i t  (o r  loss)  f rom Bus iness  or  Pro fess ion  (so1e propr ie to rsh ip ) ,

deduc ted  "o ther  bus iness  expenses"  in  the  amounts  $4 ,322.00 ,  $21497.00  and
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$1r050.32 ,  respec t ive ly ,  and de ta i led  such expenses .  For  1967,  he  fu rn ished

lhe fol lowing detai l :

Telephone $ 176
N.Y. Stock Exchange fees & du* 21025
Business enlertairunent 7 1628
Gratui t ies 493

Peti t ioner also showed deduct ions for interest on business indebtedness and for

Laxes on business and business property.

28. Pet i t ioner was required to purchase at substant ial  expense and hold in

his individual name a seat on the New York Stock Exchange.

CONCTUSIONS OF TAW

A. That subdivis ion (a) of sect ion 683 of the Tax Law states that except

as otherwise provided, the tax imposed by Art . ic le 22 shal l  be assessed within

three years after f i l ing of the reLurn. Subdivis ion (c) of  said sect ion

provides that r*here no return is f i led, the tax may be assessed at any t ime.

Sect ion  683 is  made app l icab le  to  Ar t i c le  23  by  sec t ion  722.

B. That pet. i t ioner 's personal income tax return did not supply suff ic ient

information to comply with sect ion 722 and therefore did not commence the

running of the period of l imitat ion. Accordingly,  the def ic iency for 1969 was

not  t . ime-bar red .  See Mat te r  o f  Arbes fe ld .  Go lds te in  e t  a l .  v .  S ta te  Tax

C o m m i s s i o n ,  6 2  A . D . 2 d  6 2 7 ,  m o t .  f o r  I v .  t o  a p p .  d e n .  4 6  N . Y .  2 d  1 0 5  ( 1 9 7 8 ) .

C. That the rendering of services by an individual as an employee is not

considered an unincorporated business for purposes of Art ic le 23 of the Tax

law.

"The performance of services by an individual as an employee or as an
of f i cer  o r  d i rec to r  o f  a  corpora t ion ,  soc ie ty ,  assoc ia t ion ,  o r
pol i t ical  ent i ty,  or as a f iduciary, shal l  not be deemed an unincor-
pora ted  bus iness ,  un less  such serv ices  cons t i tu te  par t  o f  a  bus iness
regu lar ly  car r ied  on  by  such ind iv idua l . ' r  Sec t ion  703(b) .
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D. That the determinat ion whether services were performed by an individual

as an "employeet' or as an "independent agentrr Lurns upon the unique facts and

c i rcumstances  o f  each case.

" 'The dist inct ion beLween an employee and an independenL contractor
has been said to be the di f ference between one who undertakes to
achieve an agreed result  and to accept the direct ions of his employer
as to the manner in which the result  shal l  be accomplished, and one
who agrees to achieve a certain result  but is not subject to the
orders of the employer as to Lhe means which are used. '  (Matter of
Mor ton ,  284 N.Y.  167,  772. )  I t  i s  the  degree o f  conLro l  and d i rec t ion
exercised by the employer that determines whether the taxpayer is an
e m p l o y e e .  ( E . g . ,  M a t t e r  o f  G r e e n e  v .  G a l l m a n ,  3 9  A . D . 2 d  2 7 0 , 2 7 2 ,
a f f d .  3 3  N . Y . 2 d  7 7  Y o r k  S t a t e  T a x  C o m m . ,
3 3  A . D .  2 d  7 0 7 1 ,  m o t .
H a r d y  v .  M u r p h y , 2 9  A . D . 2 d  1 0 3 8 ;  s e e  2 0  N Y C R R  2 0 3 . 1 0 ;  c f .  M a t t e r  o f
Su l l i van  Co.  JB9 N.Y.  110,112. ) r r  Mat te r  o f  L iberman v .  GaTTmanl -ZT
l lrlzd ir4, zre.

The degree of direct ion and control  which results in the conclusion that an

employerlemployee relat ionship exists cannot be stated with mathematical

p rec is ion .  Nor  i s  any  one par t i cu la r  charac ter is t i c  o f  the  re la t ionsh ip

disposit ive. The ent ire fabr ic of the relat ionship between Mr. Wood and the

odd lo t  dea le r  must  be  scru t in ized .

That the f i rm fai led to withhold income taxes from the odd lot  di f fer-

ent ials and commissions received by pet i t ioner:

w i thho ld ing  tax  purposes ,  as  se l f -employed.  Id .

Doremus Brokers'  Manual.  the f i rm considered i ts

the f i rm treated him, for

According to the DeCoppet

assoc ia te  odd lo t  b rokers

rr independent contractorsrr.  Mr. Wood staled that certain business expenses were

assumed by  the  f i rm (e .g . ,  secre tar ia l  and loca l  te lephone)  and o thers  re imbursed

(e.g.,  entertainment)1 however,  the reimbursements were

himself  of  substant ial  miscel laneous business deduct ions

l imited and he avai led

. Matter of  Pochter v.

State Tax Commiss ion,  70 A.D.  2d 9721 Mat ter  o f  Bander  v . Sta te  Tax  Commiss ion ,

65 A.D.  2d 847;  Mat ter of  Se i fe r  v .  S ta te  Tax  Comrn iss ion ,58 .A .D .  2d  726 .
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F. That Mr. Wood was restr icted from doing business for any other f i rm

carr ies no weight in the present context.  Pr ior to 1970, there were only two

odd lot  dealers with r ,*hich a broker could associate i f  he wished to pursue an

occupat ion as an odd lot  broker;  af ter the merger,  of  course, there was only

one odd lot  dealer.

G. That. pet.itioner lays great emphasis upon the supervision the firm

exercised over his dai ly act iv i t ies. As to his working hours, these were the

hours of the trading day. As to the procedures prescr ibed by the f i rm, these

were mainly of the cler ical  type. The source of most of the substant ive

consLraints upon Mr. I {oodrs act. iv i t ies was the rules of the Exchange, of which

he was an independent member. The very naLure of acting as a broker on the

f loor of the Exchange demanded that Mr. Wood ful ly ut i l ize and rely on his

experience, business acumen and good judgment,  in determining to whom stock

should be sold and from whom purchased, and in maximizing the prof i ts which

would enure to the firm and to him.

H. That capital ,  in the form of a Stock Exchange membership, which

pet i t ioner was required to own, was a mater ial  income-producing factor within

the meaning and intent of  sect ion 703 of the Tax Law and 20 NYCRR 203.11 (b)

(2).  This regulat ion is substant ial ly Lhe same as 20 NyCRR 28L.t+, Quest ion 43,

which had been promulgated under Art ic le 16A of the Tax law. Pet i t ioner,

without said membership, would not have received commission income since he

would not have been al lowed to transact business on the f loor of the Stock

Exchange.

I .  That pet i t ioner Keith H. Wood was an independent agent associated with

DeCoppet & Doremus in 7967, 1968 and 19691 therefore, income derived from his
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act iv i t ies as an odd lot  broker \{as properly subject to unincorporated business

tax .

J.  That pet i t ioner did not sustain his burden of proof imposed by sect ion

689(e) of the Tax Law to show that his fai lure to f i le an unincorporated

business tax return was due to reasonable cause and not due to wi l l fu l  neglect.

Therefore, the penalt ies imposed are sustained.

K. That the pet i t ions of Keith H. Wood are

o f  de f ic iency  issued June 25 ,  1973 and March  31 ,

with penalt ies and interest.

DATED: Albany, New York

stP 0 B i982
TCTIf,C

hereby denied and the not ices

1975 are sustained, together

STATE TAX COMMISSION


