
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Jennifer Tipton

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Years L971 - 7973.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Jennifer Tipton, the pet i t ioner in the within proceeding,
by enclosing a true copy thereoi in-a securely sealed postpaid wrapper
addressed as  fo l lows:

Jennifer Tipton
35 East  10 th  S t .
New York, NY 10003

and by deposiLing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the said addressee is the pet i t ioner

Sworn to before me this
6th day of October, L982.
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forth on said wrapper



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jennifer Tipton

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat.ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  1971 -  1973.

AFFIDAVIT OI'MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon Rubin L. Gorewitz the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Rubin L. Gorewitz
250 W.  57rh  Sr .
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet. i t ioner herein and that the address set forth on
last known address of the representative of the petitioner{

the representative
said wrapper is the

Sworn to before me this
6th day of 0ct.ober, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 6, 1982

Jennifer Tipton
35 East  LOth  St .
New York, NY 10003

Dear  Ms.  T ip ton :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ieve1.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning Lhe computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Albany, New York L2227
Phone # (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc: Petit . ioner's Representative
Rubin L. Gorewitz
250 W. 57rh St .
New York, NY 10019
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the }latter of the Petit ion

o f

JENNIFER TIPTON

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years 1971.
1972 and 1973.

DECISION

Petit. ioner, Jennifer Tipton, 35 East 10th Street, New York, New York

10003, f i led a petit ion for redetermination of a deficiency or for refund of

unincorporated business tax under Art icle 23 of the Tax Law for the years 7977,

7972 and 1973 (Fi le No. 22275).

A sma11 claims hearing was held before Allen Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center, New York,

New York,  on September 22,  1981 at  10:45 A.M.  Pet i t ioner  appeared wi th  Rubin L.

Gorewitz, CPA. The Audit Division appeared by Ralph J. Vecchio, Esq. (Kevin

Cah i l l ,  Esq . ,  o f  counse l ) .

ISSI]E

It lhether the activit ies engaged in by petit ioner as a l ight designer

constituted the carrying on of an unincorporated business.

FINDINGS OF FACT

1. Jennifer Tipton (hereinafter petit ioner) t imely f i led a New York

State Income Tax Resident Return for each of the years L97I, 7972 and 1973,

whereon she reported "business incomerr derived from her activit ies engaged in

as a l ight designer. She did not f i le an unincorporated business tax return

for  any of  sa id years at  issue.
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2. 0n January 4, 1977 Lhe Audit Division issued a Statement of Audit

Changes to petit ioner wherein i t  held that the income from her "activit ies as a

l ight designer is subject to the unincorporated business taxrt. Accordingly, a

Notice of Deficiency rdas issued against pet. i t ioner on l lay 22, 1978 assert ing

unincorporated business tax for  the years 7977,  L972 and 7973 of  $1,059.86,

p lus  i n te res t  o f  $359 .55 ,  f o r  a  to ta l  due  o f  91 ,419 .41 .

3. Pet. i t ioner claimed exemption from the imposit ion of unincorporated

business tax pursuant to the provisions of both section 703(b) and section

703(c) of the Tax law. To wit, she claimed to have performed services as an

employee, as well as to have been engaged in the practice of the recognized

profess ion of  "ar t is t t t .

4. During the years at issue herein, petit ioner was engaged in activit ies

as a l ight designer for dance and theatrical stage productions. Some of the

better known principals she was associated with during such years were the City

Center Joffrey Ballet Company, the Pennsylvania Ballet Company and the Houston

Ballet Company.

5. As a l ight designer for sLage productions, petit ioner was required to

draft. a l ight plot, which she did at an off ice maintained at her residence. In

draft. ing such plot. she had t.o take into consideration such factors as the color

of l ights, the desired emotional atmosphere and the movement of l ights. At

t. imes she has worked with as many as six hundred l ights, which can require a

change on a minute by minute basis. Petit ioner always used the l ighting

equipment supplied by the producer. She did not physical ly set up the l ights,

but rather she directed the l ight design through her l ight plot. Actual

physical movement of the l ights was done by elect.r icians. The l ight plots

petit ioner designed were unique to each separate production. Subsequent to her
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init ial design of the l ighting, petit ioner would visit  the production approxi-

mately every six weeks as a checking procedure.

6, Petit ioner was a member of the United Scenic Art ists local 829.

Although she argued that mernbership in such union was virtually a prerequisite

for obtaining work, review of a schedule submitted detai l ing her activit ies for

the years at issue (Exhibit.  1) shows that of the f i f ty nine (59) principals she

worked for, only eleven (11) engaged her services through said union.

7. Petit ioner was paid on a fee basis for each production she worked on.

Payment was made either through the union or by the production company directly.

8. Petit ioner was directed only as to the result to be accomplished. She

was not directed as to the detai ls and means by which her l ight designs were

actually accomplished.

9. 0n occasion, petit ioner worked for more than one principal simultaneously.

10. Most of petit ionerts principals did not reinburse her for business

expenses incurred with respect to their production.

11. United Scenic Art ists provided petit ioner with a health insurance

plan.  I t  a lso prov ided a pension p lan which was funded by pet . i t ioner 's  pr inc ipa ls .

12. Petit ioner employed an assistant who worked basical ly in a secretarial

capaci ty .  Such ass is tant 's  compensat ion was paid by pet i t ionerrs  pr inc ipa ls .

13. Petit ioner reported her income derived fron her l ight design activit ies

on a Tedera l  Schedule "Ct t .

74. Petit ionerrs principals did not r lr i thhold New York State personal

income tax from her compensation.

15. During the hearing held herein, petit ioner testi f ied that "United

Scenic  Ar t is ts  l ight  des igners work f ree- lance,  f rom product ion to  product ion."



-4 -

76. Petit ioner argued that l ight design is a "f ine art 'r  since it  helps to

reveal the emotional picture of a perfornance.

17 - Petit ioner graduated from Cornell  University with a degree in English.

Subsequently, she attended the Polikov Studio for two years in preparation for

the examination which she was required to pass for acceptance into the United

Scenic Art ists union.

1B- Peli t ioner has won several awards for her l ight designs.

19. There is no governmental body or authority which sets standards or

employs a code of ethics control l ing the l ight design vocation.

CONCIUSIONS OF tAW

A. That the evidence is clear and convincing that petit ionerfs relationship

wit'h her principals during the years at issue was that of an independent

contractor. Since a bona f ide employer-employee relationship was not maintained

with petit ionerrs principals, no exemption fron unincorporated business tax is

available to her under the provisions of section 703(b) of the Tax law.

B. That the word "professionrr implies att.ainments in professional knowledge

in some departrnent of science or learning. The performing of services dealing

with the conduct of business itself does not constitute the practice of a

profession even though the services involve the applicat. ion of special ized

knowledge. Although petit ioner's activit ies as a l ight designer required

special knowledge and ski l ls, the application and nature of these att.r ibutes do

not constitute the practice of a profession within the meaning and intent of

sect ion 703(c)  o f  the Tax Law.

C. That the aforesaid activit ies of petit ioner, Jennifer Tipton, during

the years 7977, 1972 and 1973, constituted the carrying on of an unincorporated

business within the meaning and intent of section 703(a) of the Tax law.
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Accordingly, the income derived therefrom is subject to the imposit ion of

unincorporated business tax within the meaning and intent of section 701 of the

Tax Law.

D. That the pet i t ion of Jennifer Tipton is denied and the Not ice of

l {ay 22, I978 is sustained, togeLher with such addit ionalDeficiency dated

interest as may

DATED: Albany,

ocT 0 $ 1$82

be lar+fulIy owing.

New York STATE TAX COHI{ISS]
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 6, 7982

Jennifer Tipton
35 East 10th St.
New York, NY 10003

Dear  Ms.  T ip ton :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concernj-ng the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigat.ion Unit
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner' s Represen-tative
Rubin l. Gorewitz
250  W.  57 rh  S r .
New York, NY 10019
Taxing Bureau' s Representative



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JENNIFER TIPTON

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax law for the Years 1971.
1972 and 1973.

DECISION

Petit. ioner, Jennifer Tipton, 35 East 10th Street, New York, New York

10003, f i led a petit ion for redetermination of a deficiency or for refund of

unincorporated business tax under Art icle 23 of the Tax Law for the years 1977,

1972 and 1973 (Fi le No. 22275).

A sma11 claims hearing was held before Allen Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center, New York,

New York,  on September 22,  1981 at  10:45 A.M.  Pet i t ioner  appeared wi th  Rubin l .

Gorewitz, CPA. The Audit Division appeared by Ralph J. Vecchio, Esq. (Kevin

Cah i l l ,  Esq . ,  o f  counse l ) .

ISSUE

Whether the activit ies engaged in by petit ioner as a l ight designer

constituted the carrying on of an unincorporated business.

FINDINGS OF FACT

1. Jennifer Tipton (hereinafter petit ioner) t imely f i led a New York

State Income Tax Resident Return for each of the years L97Ir 7972 and 7973,

whereon she reported rrbusiness incometi derived from her activit . ies engaged in

as a l ight designer. She did not f i le an unincorporated business tax return

for  any of  sa id years at  issue.
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2. 0n January 4, 1977 the Audit Division issued a Statement of Audit

Changes to petit ioner wherein i t  held that the income fron her fractivit ies as a

l ight designer is subject to the unincorporated business tax'f.  Accordingly, a

Not ice of  Def ic iency was issued against  pet i t ioner  on Nay 22,  1978 asser t ing

unincorporated business tax for  the years 7977,  1972 and 1973 of  $1,059.86,

p lus  i n te res t  o f  $359 .55 ,  f o r  a  to ta l  due  o f  $1 ,419 .41 .

3. Petit . ioner claimed exemption from the imposit ion of unincorporated

business tax pursuant to the provisions of both section 703(b) and section

703(c) of the Tax law. To wit, she claimed to have performed services as an

employee, as well as to have been engaged in the practice of the recognized

profess ion of  r rar t isLr t .

4. During the years at issue herein, petit ioner was engaged in activit ies

as a l ight designer for dance and theatrical stage productions. Some of the

better known principals she was associated with during such years were the City

Center Joffrey Ballet Company, the Pennsylvania Ballet Company and the Houston

Ballet Company.

5. As a l ight designer for st.age productions, petit ioner vras required to

draft a l ight plot, which she did at an off ice maintained at her residence. In

draft ing such plot she had to take int.o consideration such factors as the color

of l ight.s, the desired emotional aLmosphere and the movement of l ights. At

t imes she has worked with as many as six hundred l ights, which can require a

change on a minute by minute basis. Petit ioner always used the l ighting

equipment supplied by the producer. She did not physical ly set up the l ights,

but rather she directed the l ight design through her l ight plot. Actual

physical movement of the l ights was done by electr icians. The l ight plots

petit ioner designed were unique to each separaLe production. Subsequent to her
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init ial design of the l ighting, petit ioner would visit  the production approxi-

mately every six weeks as a checking procedure.

6. Petit ioner was a member of the United Scenic Art ists Local 829.

Although she argued that membership in such union was virtually a prerequisite

for obtaining work, review of a schedule submitted detai l ing her activit ies for

the years at issue (Exhibit 1) shows that of the f i f ty nine (59) principals she

worked for, only eleven (11) engaged her services through said union.

7. Petit ioner was paid on a fee basis for each production she worked on.

Payment was made either through the union or by the production company directly.

8. Petit ioner was directed only as to the result to be accomplished. She

was not directed as Lo the detai ls and means by which her l ight designs were

actually accomplished.

9. 0n occasion, pet. i t ioner r iorked for more than one principal simultaneously.

10.  Most  o f  pet i t ioner ts  pr inc ipa ls  d id  not  re imburse her  for  bus iness

expenses incurred with respect to their production.

11. United Scenic Art ists provided petit ioner with a health insurance

plan.  I t  a lso prov ided a pension p lan which was funded by pet i t ioner 's  pr inc ipa ls .

72. Petit ioner employed an assistant who worked baslcal ly in a secretarial

capaci ty .  Such ass is tant ts  compensat ion was paid by pet i t ioner ts  pr inc ipa ls .

13. Petit . ioner reported her income derived from her l ight design activit ies

on a Federal Schedule ttCtt.

14. Petit ioner's principals did not withhold New York State personal

income tax from her compensation.

15. During the hearing held herein, petit ioner Lest. i f ied that rrUnited

Scenic Art ists l ight designers work free-lance, from production to production.rt
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16. Petit ioner argued that l ight design is a "f ine art" since it  helps to

reveal the emotional picture of a performance.

17. Petit ioner graduated from Cornell  University with a degree in English.

Subsequently, she attended the Polikov Studio for two years in preparation for

the examination which she was required to pass for acceptance into the United

Scenic Art ist.s union.

18. Petit ioner has won several awards for her l ight designs.

19. There is no governmental body or authority which sets standards or

employs a code of ethics control l ing the l ight design vocaLion.

CONCIUSIONS OF IAW

A. That the evidence is clear and convincing that pet. i t ionerfs relationship

with her principals during the years at issue was that of an independent

contractor. Since a bona f ide employer-employee relationship was not maintained

with petit ioner's principals, no exemption from unincorporated business tax is

available to her under the provisions of section 703(b) of the Tax Law.

B. That the word "profession" implies attainments in professional knowledge

in some department of science or learning. The performing of services dealing

with the conduct of business itself does not constitute the practice of a

profession even though the services involve the application of special ized

knowledge. Although pet. i t ioner's activit ies as a l ight designer required

special knowledge and ski l ls, the application and nature of these attr ibutes do

not constitute the practice of a profession within the meaning and intent of

sect ion 703(c)  o f  the Tax law.

C. That the aforesaid activit ies of petit ioner, Jennifer Tipton, during

the years 1977, 1972 and,7973, constituted the carrying on of an unincorporated

business within the meaning and intent of section 703(a) of the Tax law.
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Accordingly, the income derived therefrom is subject to the imposit ion of

unincorporated business tax within the meaning and intent of section 701 of the

Tax Law.

D. That the petit ion of Jennifer Tipton is denied and the Notice of

l lay 22, I978 is sustained, together with such addit ionalDeficiency dated

interest as may

DATBD: Albany,

OcT 0 6 1gB2

be lawful ly owing.

New York STATE TAX COMMISSION
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