
STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter

Tintrup Dental

of the Pet i t ion
o f
Laboratory, Inc. AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporate Tax
Procedure under Art ic le 27 of the Tax law for the
Years  f  l y /e  6 l3A l72-613A/79.

State of Nen' York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
t-he 22nd day of January, 1982, he served the within notice of by certified
mai l  upon Tintrup Dental  Laboratory, Inc.,  the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
Ir trapper addressed as fol lows:

Tintrup Dental  laboratory, Inc.
c/o Frank Tintrup, Pres.
1 2 0  E .  F i r s t  S t .
l | t .  Vernon, NY 10550

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the St.ate of New York.

That deponent further says
herein and that the address set
of the pet. i t ioner.

Sworn to before me this
22nd day of January, L982.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

l'n- 
']



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter

Tintrup Dental

of the Pet i t ion
o f
labora tory ,  Inc . AFF]DAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Corporate Tax
Procedure under Art ic le 27 of the Tax law for the
Y e a r s  f  / y / e  6 1 3 0 1 7 2 - 6 / 3 0 1 7 9 .

State of New York
CounLy of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 22nd day of January, 1,982, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas B. Albert .son the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Thomas B. Albertson
Albertson, Simmons, et al
2 7 1  N o r t h  A v e . ,  B o x  2 1 1
New Rochel le.  NY 10802

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the represenLat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t iqner.

Sworn to before me this i
22nd day of January, 1982.



STATE OF NEW YORK
STATE T .AX COMMISSION

ALBANY,  NEW YORK 12227

January 22, L9B2

Tintrup Dental  laboratory, Inc.
c/o Frank Tintrup, Pres.
1 2 0  E .  F i r s t  S t .
Mt.  Vernon, NY 10550

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your.r ight of  review at the administrat i -ve level.
Pursuant to sect ion(s) 184 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, raithin 4 months from the date
o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed Lo:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, Ner+ York 72227
Phone if (518) 457-624a

Very truly yours,

STATE TAX COI'IMISSION

Peti t ioner '  s Representat ive
Thomas B. Albertson
Albertson, Simmons, et al
2 7 1  N o r t h  A v e . ,  B o x  2 1 1
New Rochel le,  NY 10802
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TINTRUP DENTAI. LABORATORY, INC.

Whether pet i t ioner 's fai lure to f i le franchise

franchise taxes due for the f iscal  vears at issue in

reasonable cause, and not to wi l l fu l  neglect.

FINDINGS OF FACT

DECISION

tax reports and to pay

a timely manner was due to

Tintrup Dental  Laboratory,

year ended June 30, 7979

for Redeterrninat ion of a Def ic iency or for
Refund of Franchise Tax on Business Corporat ions
under Art ic le 27 of the Tax Law for the Fiscal
Years Ended June 30 , 1972 through June 30 , 1979.

Pet i t ioner,  Tintrup Dental  Laboratory, Inc.,  120 East First  Street,  MounL

Vernon, New York 10550, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of f ranchise tax on business corporat ions under Art ic l-e 27 of the

Tax Law for the f iscal  years ended June 30, 7972 through June 30, 1979 (Fi le

N o .  3 0 8 2 4 ) .

A formal hearing was held before Doris Steinhardt,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  15 ,  1981 a t  9 :25  A.M.  Pet i t ioner  appeared by  A lber tson,

S immons,  Bobrow & Agats ton ,  Esqs .  (Thomas B.  A lber tson,  Esq. ,  o f  counset ) .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Ange lo  A .  Scope l l i to ,  Esq. ,

o f  counse l ) .

ISSI]E

1. On or about December

Inc . ,  f i l ed  i t s  f ranch ise  tax

1 9 ,  1 9 7 9 ,  p e t i t i o n e r ,

report  for the f iscal
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and paid the required taxes, plus interest,  and the instal lment required for

the year ended June 30, 1980.

0n or about l larc} i .  24, 1980, pet i t ioner f i led i ts franchise tax reports

for the f iscal  years ended June 30, 1972 through June 30, 7978 and paid the

required taxes rui th interest.

2.  By let ter dated Apri l  25, 1980, the Audit  Divis ion advised pet i t ioner

that there renained a balance of interest and penalties due in the amount

$16,182.36 ,  by  reason o f  pe t . i t ioner 's  la te  f i l i ng  o f  repor ts  and la te  paynrent

o f  t a x e s .

3 .  On or  about  May 19 ,  1980,  pe t i t ioner 's  p res ident ,  F rank  l .  T in t rup ,

Jr. ,  paid the amount asserted, under protest.  He requested that the amount be

reduced because pet i t ioner 's former accountant had been del inquent in the

performance of his dut ies for the corporat ion and because payment of nearly

$70,000.00  in  taxes ,  in te res t  and pena l t ies  w i th in  a  s ix -month  per iod  was a

heavy burden for a smal l ,  family-run corporat ion to bear.

4. 0n June 5, 1980, James H. Tul ly,  Jr. ,  as Commissioner of the Department

Taxat ion and Finance, denied Mr. Tintrup's request and susLained the penalt ies

a s s e s s e d .

5 .  Pet i t ioner 's  bus iness  cons is ts  o f  the  manufac ture  o f  o ra l  dev ices .

including dentures, br idges, part ial  cast ings and orthodont ic appl iances. The

corporat ion was formed by Mr. Tintrup's father.  Mr. Tintrup began his associat ion

tr i th the corporat ion and took the Li t le of president in 7974. For approxinately

the f i rst  two and one-half  years of his associat ion with Tintrup Dental  Laboratory,

Inc . ,  Mr .  T in t rup 's  ma in  respons ib i t i t y  was  sa les .  Thereaf te r ,  h is  respons ib i l i -

t ies included hir ing and supervi-sing personnel,  communicat ing with the companyrs

dent ist-cl ients and qual i ty control .  The other off icer of the corporat ion was

o f

A S
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Mr. Joe Ir iTiesel,  v ice-president.  Both off icers spend

actual ly overseeing the manufacLuring operat ion.

6. Mr. Tintrup's father engaged an accountant

the major i ty of their  t ime

to  prepare the corporat ionr  s

annual statements and al l  necessary tax returns. Mr. Tintrup recal led that the

accountant had been employed by his father since at least the mid-1950's.  To

Mr. Tintrup's knowledge, the accountanL was a cert i f ied publ ic accountant and

was engaged by another,  larger dental  laboratory. He had no reason to doubt

the accountant 's competence and professional expert ise and so al lowed him to

cont inue with the corporat ion. He total ly rel ied on the accountant 's advice

with regard to tax matters.

7. A11 corporate books and records were kept at the corporate off ices and

the accountant was permit ted ful l  access to Lhem.

B. Sometime in 1976, pet i t ioner received a blank franchise tax report

from the Department of Taxation and Finance. When Mr. Tintrup inquired of the

accountant whether i t  was necessary for the corporat ion Lo f i le New York State

returns, the accountant repl ied that pet i t ioner,  as a Subchapter S corporat ion,

was noL responsible for sLate franchise taxes. Mr. Tintrup had no recol lect ion

of receiving any other form or not i f icat ion from Lhe Department unt i l  7979.

9.  Mr.  T int rup was aware that  the accountant  had been admit ted to the

hospi ta l  on several  occasions,  for  minor  reasons,  Mr.  T int rup bel - ieved.  Whi le

Mr.  T int rup not iced that  the accountant  "seemed to be s lowing down a b i t " ,  he

did not  consider  h im unable to per form his  dut ies for  heal th reasons.

10.  When the accountant  d ied in  7979,  a new accountant ,  Mr.  Robert  Siegel ,

was engaged by pet i t ioner  and by cer ta in of  the accountant ts  other  c l ients.  In

mid-November,  7979,  Mr.  Siegel  began h is  rev iew of  pet i t ioner 's  books and

records.  One of  h is  f i rs t  requests of  Mr.  T int rup was to examine copies of  New
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York  f ranch ise  tax  repor ts  f i led .  In  Mr .  S iege l ' s  words ,  "Mr .  T in t rup  was

absolutely shocked r*hen I  asked for pr ior corporat ion tax reLurns for New York

State. He indicated to me that he had never heard of such a thing. ' r  Mr. Tintrup

further indicated to Mr. Siegel that.  al l  b i l ls,  including taxes, were always

paid on t ime. Mr. Siege1 soon thereafter prepared and f i led reports for

pet i t ioner and submitted tax payments.

11 .  Mr .  S iege1 d iscovered tha t  a t  leas t  s ix  o f  Lhe accountan t rs  o ther

corporate cl ients had l ikewise fai led to f i le state franchise Lax reports whi le

represented by said accountant.  Moreover,  the personal income tax returns of

the corporate off icers had been improperly prepared, for example, by omission

of bona f ide deduct ions.

L2. In 1977 the Department of Taxat ion and Finance caused pet i t ioner 's

charter to be revoked for nonpayment of f ranchise taxes. Mr. Tintrup was

unaware of the revocat ion unt i l  advised by his attorney and Mr. Siegel in L979.

CONCTUSIONS OF I.AW

A.  That  paragraphs  (1 )  th rough (3 )  o f  subd iv is ion  (1 )  o f  sec t ion  1085 o f

the Tax law levy penalt ies for fai lure to f i le franchise tax reports and to pay

the amounts shown or required to be shown thereon in a timely manner, unless

"such fai lure is due to reasonable cause and not due to vi l l fu l  neglect. . r '

B. That 20 NYCRR 9-1.5, ef fect ive for taxable years commencing on or

after January 1, 1976, states that grounds for reasonable cause must be clear ly

establ ished and may include the fol lowing:

" (1 )  death  or  ser ious  i l l ness  o f  the  respons ib le  o f f i cer  o r
employee of the taxpayer,  or his unavoidable absence from his usual
p lace  o f  bus iness  I

" (2 )  des t ruc t ion  o f  the  taxpayer 's  p lace  o f  bus iness  or  bus iness
records by f i re or other casualty;
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"(3) rel iance on advice of a competent
attorney or accountant l

"(4) t imely prepared reports misplaced
and discovered after the due date."

advisor such as an

by a responsible employee

The above-quoted regulat ion was amended, effect ive Apri l  1,  1981, to delete the

third ground and to add the fol lowing grounds:

" inabi l i ty to obtain and assemble essent ial  information required
for the preparat ion of a complete relurn despite reasonable efforts;

"pending pet i t ion to Tax Commission or formal hearing proceedings
involving a quest ion or issue affect ing the computat ion of tax for
the year of del inquency;

"any other cause for del inquency which appears to a person of
ordinary prudence and intel l igence as a reasonable cause for delay in
f i l ing a return and which clear ly indicates an absence of gross
negl igence or wi l l fu l  intent to disobey the taxing statutes. "

C. That where pet i t ioner reLained the services of a cert i f ied publ ic

accountant;  pet i t ioRer opened al l  i ts books and records to him; pet i t ioner

re l ied  in  good fa i th  on  h is  adv ice  as  to  a l l  tax  mat te rs ;  and pe t i t ioner rs

president raised with him the specif ic quest ion of whether the corporat ion was

required to f i le franchise tax reports,  pet i t ioner 's fai lure to t imely f i le

returns and pay tax is due to reasonable cause.

"Llhere a corporate taxpayer selects a competent tax expert ,  suppl ies
him with al l  necessary informaLion, and requests him to prepare
proper tax returns, we think the taxpayer has done all that ordinary
business care and prudence can reasonably demand." Haywood lumber &
M i n i n g  C o .  v .  C o m m i s s i o n e r ,  I 7 8  F . 2 d  7 6 9 ,  7 7 7  ( 2 d  C i r .  1 9 5 0 ) .

See

C o .

leonhart  v.  Commissioner,  4I4 F.2d 949 (4th Cir .  1969) I  Mayf lower Investment

v .  Commiss ioner_r  239 F .2d  624 (5 th  C i r .  1956) ;  In te r -Amer ican l i fe  Insurance

Co.  v .  Commiss ioner ,  56  T .C.  497 (7977) ,  a f fd .  mem.  469 F .2d  697 (g th  C i r .

I972)  1  Marprowear  Pro f i t -Shar ing  Trus t ,  74  T .C.  1086 (1980) .



D. That the pet i t ion

DATED: Albany, New York

JAN u z 1982

of Tintrup

-6-

DentaI

STATE

laboratory, fnc. is hereby granted.

TAX COMMISS]ON

COMM


