
STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Markand Thakar

for Redeterminat. ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  1975 & 1976.

AFFIDAVIT OF MAIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Markand Thakar,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Harkand Thakar
39 E.  72nd,  S t .
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that Lhe address set forth on said
of the pet i t . ioner.

Sworn to before me this
14 th  day  o f  December ,  1982.

OATHS PURSUANT TO TAX IJ,AW
-SECTION I74

AUT}IORIZED TO AD



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1982

Markand Thakar
3 9  E .  7 2 n d  S t .
New York, NY 10021

Dear  Hr .  Thakar :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revi-ew at the administrative level.
Pursuanl to sect ion(s) 722 of the Tax Law, any proceeding in court  to revierd an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, rvithin 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MARKAND THAKAR

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1975
and 7976.

DECISION

Pet.i t ioner, Markand Thakar, 39 East 72nd Street, New York, New York 10021,

f i led a petit ion for redetermination of a deficiency or for refund of unincorpor-

ated business tax under Art icle 23 of the Tax Law for the years 1975 and 1976

(F i1e  No .  31328) .

A small claims hearing was held before James Hoefer, Hearing 0ff icer, at

the offices of the State Tax Commission, Two ldorld Trade Center, New York, New

York,  on February 4r  1982 at  9 :15 A.M.  Pet i t ioner  appeared pro se.  The Audi t

Division appeared by Paul B. Coburn, Esq. (Paul trefebvre, Esq., of counsel).

ISSTIE

I. Idhether petit ionerrs activit ies as a customhouse broker constituted

the practice of a profession exempt fron the imposit ion of unincorporated

busi-ness tax within the scope of subsection (c) of section 703 of the TaxLaw.

II.  Whether petit ioner's fai lure to f i le unincorporated business tax

returns and pay the tax when due was premised on reasonable cause, and not

wil l fu1 neglect, thereby permitt ing the penalt ies asserted pursuant to sections

685(a)(1)  and (a)(2)  o f  the Tax law to be waived.
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FINDINGS OF FACT

1. Pet i t ioner,  Markand Thakar,  t imely f i led 1975 and 1976 New York State

personal income Lax returns wherein he reported business income from his

ac t iv i t ies  as  a  cus tomhouse broker  o f  $11,650.00  and $5r266.00 ,  respec t ive ly .

The 1976 reLurn  a lso  repor ted  a  ga in  o f  $8 ,700.00  f ro rn  the  sa le  o f  the  bus iness .

Pet i t ioner did not f i le unincorporated business tax returns for ei ther of the

years  a t .  i ssue.

2. 0n March 3, 1980, the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioner,  assert ing that unincorporated business tax of $446.40 was due,

together with penalties and int.erest. The penalties were irnposed pursuant to

sec t ions  685(a) (1 ) ,  (a ) (Z)  and (c )  o f  the  Tax  Law fo r  fa i lu re  to  f i le  un incorpor -

ated business tax returns, fai lure to pay the unincorporated business tax when

due and fai lure to f i le and pay an est imated tax, respect ively.

3. The aforementioned Notice of Deficiency r,Ias based on an explanatory

Statement of Audit Changes, dated June 7, 7978, wherein the Audit Division held

that the income generated from pet i t ionerrs act iv i t ies as a customhouse broker

was subject to unincorporated business tax. Said statemenl also held that the

gain real ized from the sale of business assets, including goodwil l ,  was subject

to unincorporated business tax.

4. During the years at issue pet i t ioner was self  employed as a customhouse

broker,  internat ional f reight forwarder and marine insurance broker.  The

major i ty of pet i t ionerts t ime and effort  was spent on his customhouse brokerage

act iv i t ies. Mr. Thakar vJas l icensed by the U.S. Treasury Department as a

customhouse broker and by the Federal  Mari t ime Board as a freight forvrarder.

In order to obtain a customhouse brokerrs l icense, pet i t ioner was required to
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pass an extensive oral examination as to customs law and regulations, and

undergo an investigation dealing Lrith his character, reputation and integrity.

5. As a l icensed customhouse broker,  pet. i t ioner acted as an auLhorized

agent for his cl ients,  to wit  importers and exporters, f i l ing the necessary

papers and documents with the U.S. Customs Department so as to al low imported

merchandise to clear through customs. Pet i t ioner,  on behalf  of  his cl ients,

would declare the contents and value of a particular shipment, compute the

tar i f f  due, produce such documents as a cert i f ied invoice and a bi l l  of  lading

and remit  the correct duty to the tr 'ederal  authori t ies. Pet i t ioner charged his

cl ients a fee, general ly computed on a per hour basis,  for the services rendered.

6. Pet i t ioner has no formal educat ion in the customs brokerage f ield,

having acquired his knowledge and skill through on the job experi.ence. He was

not governed by any code of ethics nor was he required to carry malpractice

insurance. Although a l icensed customhouse broker conduct ing business as a

sole proprietor could not incorporate, Lhere were no restr ict ions prohibi t ing

two or more l icensed customhouse brokers from joining forces and conduct ing

business in corporate form.

7. Capital  was not a mater ial  income producing factor and more than

eighty percent (80%) of the business income was derived from personal services

rendered by l1r.  Thakar.

8. The Audit  Divis ion assessed unincorporated business tax against

pe t i t ioner  fo r  the  years  1 ,970,  1973 and 1 ,974.  For  the  year  1972,  pe t i t ioner

f i led an unincorporated business tax return. Pet i t ioner test i f ied that he

rel ied on his cert i f ied publ ic accountant to prepare his tax returns.
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CONCIUSIONS OF IAW

A. That pet. i t ionerrs act iv i t ies as a customhouse broker,  f reight forwarder

and marine insurance broker,  al though requir ing special  ski l l  and knowledge,

did not const i tute the pract ice of a profession within the neaning and intent.

of  subsect ion (c) of  sect ion 703 of the Tax Law and 20 NYCRR 2A3.LL (Tower v.

State Tax Comrniss ion,  257 App.  Div .  7064;  af f 'd  282 N.Y.  407;  Robinson v.  State

Tax Comnission, 259 App. Div.  956).  Accordingly,  pet i t ioner 's aforementioned

activities constituted the carrying on of an unincorporated business and the

income derived from said act iv i t ies is deemed subject to unincorporated business

tax .

B. That petitj-oner has not shown that his failure to file unincorporated

business tax returns for 1975 and 1975 and pay the tax when due was based on

reasonable cause, and not wi l l fu l  neglect,  and, therefore, the penalt ies

asser ted  pursuant  to  sec t ions  685(a) (1 )  and (a ) (2 )  o f  the  Tax  Law are  sus ta ined.

That pet. i t ioner has fai led to meet his burden of proof pursuant to sect ions 722

and 689(e) of the Tax Law.

C. That the pet i t ion of Markand Thakar is denied and the Not ice of

Def ic iency daLed March 3, 1980 is sustained, together with such addit ional

penalt ies and interest as may be lawful ly due and owing.

DATED: Albany, New York STATE TAX COMMISSI0N

DEC 14 1982 (

ICTINC

STATE


