
STATE OF NEW YORK

STATE TAX COMMISSION

In Lhe Matter of the Petition
o f

Sam Stackowitz

for Redetermj-nation of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Busiuess Tax under Art ic le 23 of the Tax Law for
the Year 1973,

AT'TIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, depos-es and says that he is an employee
of the Department of Taxat ion and Finance, over 18 yelrs of age, and that on
Lhe 27th day of May, 79&2, he served the within nol ice of Decision by cert i f ied
mai l  upon Sam Stackowitz,  the pet i t ioner in the r* i thin proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Sam SLackowitz
3 PuriLan Ave.
Mt .  S ina i ,  NY IL766

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exi lusive care and cuitody of
the united states Postal service within the state of New york.

That deponent further
herein and that the address
of the pet i t ioner.

$worn to before me this
27th day of l{ay, 7982.

said addressee is the pet i t ioner
said wraBper is the last known address

says that the
set forth



STATE OF NEI,{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sam Stackowitz

for RedeterminaLion of a Def ic iency or a Revision
of a Determinat i-on or a Refund of Unincorporated
Business Tax under Art . ic le 23 of the Tax Law for
the Year 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes
of the Department of Taxat ion and Finance, over
the 27th day of May, 1982, he served the within
mai l  upon Frederick Groth the representat ive of
proceeding, by enclosing a true copy thereof in
wrapper  addressed as  fo l lows:

and says that he is an employee
18 years of age, and that on
not ice  o f  Dec is ion  by  cer t i f ied
the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AT'FIDAVIT OF MAITING

Freder ick  Gro th
52 Ba lsam Dr .
D i x  H i l l s ,  N Y  1 1 7 4 6

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ioner.

the representaLive
said wrapper is the

Sworn to before me this
27Lh d,ay of May, 7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 27,  I9B2

Sam StackowiLz
3 Puri tan Ave.
Mt .  S ina i ,  NY 11766

Dear  Mr .  S tackowi tz :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract. ice laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, wiLhin 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Lit.igat.ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Frederick Groth
52 Ba lsarn  Dr .
D i x  H i l l s ,  N Y  1 1 7 4 6
Taxing Bureau' s Represent.at ive



STATE 0F NEi^r Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SAM STACKOWITZ

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1973.

DECISION

Peti t ioner,  Sam Stackor* i tz,  3 Puri tan Avenue, Mt.  Sinai,  New York L7766,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated busi-ness tax under Art ic le 23 of Lhe Tax Law for the year 1973 (Fi le

No. 24674).

A smal l  c laims hearing was held before Harry Huebsch, Hearing Off icer,  at

the off ices of the St.ate Tax Commission, Two World Trade Center,  New York, New

York ,  on  Ju ly  7 ,  1981,  a t  1 :15  P.M.  Pet i t ioner ,  Sam Stackowi tz ,  appeaxed w i th

Freder ick  Gro th ,  C.P.A.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.

( W i l l i a m  F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Idhether property located in the town of Baldwin, State of New York,

was proper ty  employed in  pe t i t ioner 's  bus iness ,  Lhereby  sub jec t ing  the  ga in

real ized on i ts sale to unincorporated business tax.

I I .  Whether the gain real ized on the aforementioned property,  i f  determined

to have been employed in pet i t . ionerrs business, can be al located between

bus iness  and nonbus iness  sources .

. FINDINGS OF FACT

1.  Pet i t ioner ,  Sam

fi led separate Ner,r  York

Stackowitz,  and

State income tax

his wife,  Harr iet  Stackowitz,  t imely

returns for the year 1973 on combined
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Form IT-208. 0n the return there was reported a gain of $221938.29 from the

sale or exchange of capit.al assets, said gain being computed in the fol lowing

manner:

Gain on residence at 866 Shubert  St.
Gain on land & bui lding at 97 Woodside Ave.
Total
less: 50'1" capital  gain deduct ion
Reportable gain

$11 ,370 .57
34 ,506 .00

$45  , 876 .57
22 ,938 .28

922,938.29

One-half  of  the $22,938.29 gain was reported by pet i t ioner Sam Stackowiz on. his

return, whi le the other half  was reported on his wifets return. Pet i t . ioner did

not.  f i le an unincorporated business tax return for the year 7973.

2 .  0n  June 9 ,  1978,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  a  Not ice  o f

Def ic iency assert ing unincorporated business tax due of $1 1243.26 and personal

income tax  due o f  $141.82 ,  Logether  w i th  in te res t .  Pe t i t ioner  does  noL contes t

the personal income tax port ion of the Not ice of Def ic iency and, accordingly,

same wi l l  no t  be  addressed here ina f te r .

3.  The aforementioned Notice of Def ic iency was based on a Statement of

Audit  Changes, dated March 27, 1978, wherein the unincorporated business tax

assessment was explained in the fol lowing statement:

"The gain from the sale of your restaurant represents the sale
of a business asset and is therefore taxable for unincorporated
bus iness  tax  purposes  a t  100%."

4. From January 1, 7973 to approximately December 14, 1973 pet i t ioner Sam

Stackowitz and his wife were partners in a cater ing business known as Woodside

Terrace. This business was conducted in partnership form and was located aL 97

Woodside Avenue, Baldwin, Ner,r  York. The land and bui lding located at 97

i r loods ide  Avenue was so ld  on  December  14 ,  1973 and resu l ted  in  a  ga in  o f  $34,506.00
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repor tab le  dur ing  the  1973 tax  year .  Sa id  $34,506.00  ga in  i s  the  ga in  wh ich

the Audit  Divis ion asserts is subject to unincorporated business tax.

5. The bui lding located at 97 Woodside Avenue was a 50 year old two story

sLructure with the cater ing business being located on the f i rst  f loor,  whi le

pet i t ioner 's personal residence was located on the second f loor.  The bui lding

was si tuated on approximately two acres of land. The land and bui lding were

sold to a real est.ate developer who tore down the bui lding and constructed 11

single family housing units on the two arces of land. The purchaser of the

land and bui lding located at 97 hroodside Avenue did not purchase the cater ing

business of i r loodside Terrace. The partnership trrToodside Terrace vras dissolved

and any t .angible personal property of the partnership, which consisted of

most ly ant iquated equipment,  vras sold separately or otherwise disposed of.

6.  The 1973 partnership return f i led by i {oodside Terrace did not include

in unincorporated business gross income the gain real ized on the sale of the

land and bui lding located aL g7 Woodside Avenue.

CONCIUSIONS OF LAI,{

A. That pet i t ioner,  Sam Stackowitz,  was not individual ly engaged in the

conduct of an unicorporated business within the meaning and intent of  subsect ion

(a) of sect j -on 703 of the Tax Law. That the partnership, Woodside Terrace, was

the unincorporated business ent i ty which should have included in i ts unincorpor-

ated business gross income the gain real ized from the sale of land and bui lding
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employed in the business. That the Audit  Divis ion incorrect ly issued the

Notice of Def ic iency to Sam Stackowitz individual ly,  instead of to the partnership

Idoods ide  Ter race l  there fore ,  sa id  no t ice  is  inva l id .

B. That.  the quest ion of al locat ion is rendered moot in l ight of  Conclusions

of  law t tA t t ,  supra .

C. That the pet i t ion of Sam Stackowitz is granted and that port ion of the

Notice of Def ic iency dated June 9, 1978 imposing unincorporated business tax of

$1 ,243.26  is  hereby  cance l led .

DATED: Albany, New York

ruAY ?,1 198?

COMMISSI


