
STATE OF NEI.{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jerrold Simon

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 af the Tax law for
t h e  Y e a r s  L 9 7 7 - L 9 7 3 .

That deponent further says that the
herein and that the address set forth on
of the petit ioner.

Sworn to before me this
6th day of 0ctober,  7982.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  1982, he served the within not ice of Decision by
cert.ified mail upon Jerrold Simon, the petitioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Jerrold Simon
397 Pac i f i c  S t .
Brook1yn, NY 11217

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and custody of
the United States Postal  Service within the State of New York.

see is the
r i s t h e l

pet i t ioner
t known a



STATE OF NETd YORK

STATE TAX CO}IMISSION

In the Matter of the pet i t ion
o f

Jerrold Simon

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 197L-7973.

AT'FIDAVIT OF MAITING

State of New York
County of, Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon louis Rosenstein the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Louis Rosenstein
lou is  Rosenste in  &  Co.
98  Cut te r  Mi l I  Rd.
Great  Neck ,  NY 11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the petit ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representative of the petit i-oner.

the representative
said wrapper is the

Sworn to before me this
6th day of 0ctober,  1982.

AUTT{ORIUED rO A
0ATrjs Pl.lRljt ',^ I,T::

NtrINISTER
:" 1l ? i *( l.{.'i'/



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  6,  1 ,982

Jerrold Simon
397 Pacific St.
Brooklyn, NY LL217

Dear  Mr .  S imon:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
dat.e of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - lit.igation UniL
Albany, New York 72227
Phone i l  (518) 457-2A70

Very truly yours,

STATE TAx COHMISSION

cc:  Pet i t ioner 's  Representat ive
Louis Rosenstein
Louis  Rosenste in & Co.
98 Cutter MiIt Rd.
Great Neck, NY 11021
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Petit ion

o f

JBRROID SIMON

for Redeterminat ion of a Def ic iency or
for Refund of UnincorporaLed Business
Tax under Art"icle 23 of the Tax law for
the Years 797I,  1972 arrd 1973.

Whether pet i t ioner Jerrold Simonrs act iv i t ies as

const i tuted the pract ice of a profession exempt from

pora ted  bus iness  tax .

Pet " i t ioner ,  Jer ro ld  S imon,  397 Pac i f i c  S t ree t ,  Brook lyn ,  New York  LL2L7,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincorpor-

ated business tax under Article 23 of the Tax law for the years L977, 1972 and,

1 9 7 3  ( F i l e  N o .  1 9 1 9 7 ) .

A smal l  c laims hearing was held before Samuel levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  February  B ,  1980 a t  10 :45  A.M.  Pet i t ioner  appeared by  Lou is  Rosenste in ,

CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Angelo A. Scopel l i to,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

DECISION

a graphic designer,

the imposit ion of unincor-

FINDINGS OF FACT

1. Pet i t ioner Jerrold Simon and Barbara Simon, his wife,  t imely f i led New

York State income tax resident relurns for the subject years. Pet i t ioner,  on

said returns, l isted his occupat ion as a commercial  art ist l  however,  he did not

f i le unincorporated business tax returns.
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2. 0n February 10, 1977, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner which asserted unincorporated business tax on the ground

tha t  pe t i t ioner 's  ac t i v i t ies  as  a  commerc ia l  a r t i s t  -  g raph ic  des igner  was

subject to unincorporated business tax. Accordingly,  i t  issued a Not ice of

Def ic iency on March 28, 1977 for unincorporated business tax of $336.05 for

797L i  $494.18  fo r  1972 and $497.86  fo r  1973,  fo r  a  to ta l  tax  o f  $1 ,328.09  p lus

accrued i ,nterest.

3.  Pet i t ioner Jerrold Simon attended the Universi ty of Texas and received

a Bachelor of Tine Arts Degreel he also attended the Universi ty of Cal i fornia,

Berkley, and received a Master of Arts Degree. In addit ion, pet i t ioner

attended the Advanced Schoo1 of Commercial  Design at San Antonio, where he

undertook pr ivate study under the tutelage of Warren Hunter.  Pet i t ioner,

during his attendance at above inst i tut ions, took special ized instruct ions in

paint ing, archi tectural  art  and commercial  design.

4. Pet. i t ioner contended that his act iv i t ies in graphic design involved

the planning and creal ion of v isual concepts through the medium of pr int .  That

the ul t imaLe execut ion of his design was executed by "mechanics' f  who ref ine the

layout,  implementing pet i t . ioner 's basic design.

5 .  Pet i t ioner 's  p r inc ipa l  ac t i v i t y  i s  the  prepara t ion  o f  g raph ic  des igns

for corporat ions and nonprof i t  inst i tut ions. The designs executed by pet i t ioner

are used by the corporat ions and nonprof i t  inst i tut ions in the creat ion of

publ icat ions which provide general  information about their  area of interest and

concern .

Pet i t ioner was not engaged in counsel l ing businesses in disseminat ing

information for advert isement or promotion of products or services.
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Pet i t ioner secures his work through various sources. Some of his work

is secured through advert is ing agencies who seek out art ists,  such as the

pet i t ioner,  capable of execut ing work required by their  c l ients and whom they

b i l l  d i rec t l y  and ask  the  ar t i s t  fo r  a  b i l l  fo r  serv ices  rendered.  A t  t imes,  an

art ist  representat ive, an agent working on a pre-arranged commission, is used

to locate sui table cl ients for pet i t ioner.  On occasion, pet i t ioner se1ls his

work by direct negot iat . ion with cl ients.

lecturer

indicate

6 .

o f  l ogos ,

t ions.

7 .

serv ices,

an adjunct

did not

A. That the term irprofession" impl ies knowledge of some department of

science or learning gained by a prolonged course of speciaLized instruct ion and

study (Matter of  Rosenbloom v. Stat.e Tax Commission, 44 A.D.2d 69, mot.  for lv.

to  app.  den.  34  N.Y.2d  518) ,  tha t  when app l ied  is  devoted  to  pub l i c  serv ice  in

the  t rad i t iona l ,  p ro fess iona l  sense (Mat te r  o f  Koner  v .  Procacc ino ,  45  A.D.2d

551,  a f f?d  39  N.Y.2d  258) ,  as  opposed to  acL iv i t ies  wh ich  dea l  in  the  f ie ld  o f

bus iness  i t se l f  (Mat te r  o f  G iordano v .  S ta te  Tax  Commiss ion ,  52  A.D.2d 697) .

B. That the act iv i t ies of the pet i t ioner as a graphic designer are not

devoted to publ ic service in the tradiLional,  professional sense even though

such act iv i t ies require the appl icat ion of special  ski l l  and knowledge. The

In addit ion, pet i t ioner also derived income during 7977 as

at  C.U.N.Y. ,  teach ing  des ign  and ca l l ig raphy .  Pet i t ioner

the amount of net income derived from this source.

Pet i t ioner 's act iv i ty as a graphic designer entai led the preparat ion

symbols and art  work for business, educat ional and chari table inst i tu-

Pet i t ionerrs income as a graphic designer was derived from personal

and capital  was not a mater ial  income producing factor.

C0NCIUSTON OF lAI4l



-4 -

pet i t ionerrs occupat ion consists pr imari ly of  preparing graphic designs which

are used to pronote pet i t . ioner 's cl ients themselves or their  services (Findings

o f  F a c t  " 5 "  a n d  t t 6 " ) .

C. That the act iv i t ies of the pet i t ioner as a graphic designer for the

years 1971, 7972 and 1973 do not const i tute the pract ice of a profession within

the meaning and intent of section 703(c) of the Tax law, and the income derived

from such act iv i ty is subject to the imposit ion of unincorporated business tax

pursuant  to  sec t ion  701(a)  o f  the  Tax  law (Mat te r  o f  Per lman,  63  A,D.2d,  762;

Mat te r  o f  Ph i l ip  S .  G ips ,  S ta te  Tax  Commiss ion ,  February  5 ,  1981) .

D. That the pet i t ion of Jerrold Simon is denied and the Not ice of Def ic iency

is  sus ta ined.

DATED: A1bany, New York

00T 0 6 1982
STATE TAX COMMISSION


