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STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petition
o f

Harry J.  & Pearl  Shapolsky

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax law for
the Years 1968 - 1976.

AFFIDAVIT Otr'MAIIING

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the L5th day of July, 1983, she served the within notice of Decision by
certified mail upon Herbert J. Cohn the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a $ecurely sealed
postpaid wrapp€r addressed as fol lows:

Herbert  J.  Cohn
louis J.  Cohn & Co.
100 E. O1d Country Rd.
Mineola, NY 1.1501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
Iast known address of the represe[Lative of the petitioner.

Sworn to before me this
15th day of July,  1983.

AUTHONIZED TO ADUINISTSB
OATI{S PURSUA}Ir I0 IAX &[W
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ST.ATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  15 ,  1983

Harry J. & Pearl Shapolsky
727 E.  36th Sr .
New York, NY 10016

Dear  Mr .  &  Mrs .  Shapo lsky :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review aL the adminisLrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme CourL of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone l i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s RepresenLat ive
Herbert  J.  Cohn
Lou is  J .  Cohn & Co.
100 E.  O ld  Count ry  Rd.
Mineo la ,  NY 11501
Taxing Bureaut s RepresentaLive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARRY J. SHA?OLSKY and PEARL SHAPOLSKY

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1968
through I976.

DECISION

Peti t ioners, Harry J.  Shapolsky and Pearl  Shapolsky, I27 East 36th Street,

New York, New York 10016, f i led a pet i t lon for redeterminat lon of a def ic iency

or for refund of unincorporated business tax under Article 23 of the Tax Law

for the years 1968 through 1976 (Fi le Nos. 27660, 28707, 287A9 and, 28709).

A formal hearing was held before Arthur Bray, Hearing Officer, at the

off ices of the State Tax Couurission, Two World Trade Center,  New York, New

York, on September 2L, 1982 at 2245 P.M., with al l  br iefs to be subnit ted by

December 12, L982. Pet i t ioner appeared by Louis J.  Cohn & Co. (Herbert  J.

Cohn, Esq.,  of  counsel) .  The Audit  Divis ion appeared by Paul B. Coburn'  Esq.

(Anna Co le l lo ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petitionersr salary incone was sufficiently interrelated and

connected with pet i t ioners I  business of buying and sel l ing mortgages as to be

subject to unincorporated business tax.

FINDINGS OF FACT

1. On Apri l  13, 1979, the Audit  Divis ion issued a Not ice of Def ic iency to

Harry J.  Shapolsky whl-ch asserted a def ic iency of unincorporated business tax

and New York State personal income tax for thg year 1975 of $3rL77.45 plus

in te res t  o f  $710.34  fo r  a  to ta l  amount  due o f  $3 ,887.79 .  On the  same day ,  the
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Audit  Divis ion issued a Not ice of Def ic iency to Harry J.  Shapolsky which

asserted a deficiency of unincorporated business tax and New York State and New

York City personal income tax for the year 1976 of.  $2,652.03 plus interest of

$367.46  fo r  a  to ta l  amount  due o f  $3 ,019.49 .  The Sta tement  o f  Aud i t  Changes

stated that Mr. Shapolskyts wage and bonus income was so Lntegrated with his

activities involved with his unl-ncorporated business that his wage income l'tas

subject to uni-ncorporated business tax. The Statement also stated that s ince

Mr. Shapolsky had not submitted eertain information, the bonus income was held

to be suff ic ient l -y integrated and interrelated with Mr. Shapolsky's unincorporated

business as to be subject to unincorporated business tax. Last ly,  the Statement

said that an adjustment was made based upon an audit of Mr. ShapoJ-skyrs federal

income tax return,

2. 0n October 4, L979, the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioners, Harry J.  and Pearl  Shapolsky, assert l -ng a def ic iency of unincorpor-

ated business tax for the years 1968 through l97L of $10,029.27 plus penalty

and in te res t  o f  $6 ,629.70  fo r  a  to ta l  amount  due o f  $16,658.97 .  The Sta tement

of Audit  Changes, which was previously issued, stated that pet i t ioners incoue

from wages, business, sale or exchange of propertyr and management fees was

subject to unincorporated business tax. The penalt ies were asserted for fai lure

to f i le unincorporated business tax returns and fai lure to pay unincorporated

business tax when due for 1968 and 1970. A penalty was also asserted pursuant

to sect ion 685(c) of the Tax Law for underpayment of est imated tax.

3. On October 4, Ig7g, the Audit  Divis ion l -ssued a Not ice of Def ic iency to

pet i t ioners which asserted a def ic iency of unincorporated business tax for the

years  L972,  1973 and L974 in  the  amount  o f  $19,452.21  p1-us  in te res t  o f  $8 ,407.3 I
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for a total  amount due of $271859.52. The Statement of Audit  Changes, which

was previously issued, stated that pet i t ioners income from wages, business,

sale or exchange of property and management fees was subject to unincorporated

business tax. The Statement also said that an adjustment was being made to

conform the New York State audit  with the result  of  a federal  audit .

4.  0n October 4, L979, the Audit  Divis ion issued a Not ice of Def ic iency to

Harry J.  Shapolsky for the year I974 which asserted a def ic iency of personal

income tax in the amount of $2,260.85 plus interest of  $B59.26 for a total

amount due of $3, i20.11. The asserted def ic iency was premised upon adjustments

made to Harry J.  Shapolskyfs United States personal income tax return by the

Internal Revenue Service.

5. 0n Apri l  10, L979, the Audit  Divis ion issued a Not ice of Def ic iency in

the arnount of $878.65 to pet i t ioners, Harry J.  and Pearl  Shapolsky, for the

years I975 and, 1976. The Notice asserted a penalty pursuant to sect ion 685(c)

of the Tax Law for failure to file a decl-aration or underpayment of estimated

tax .

6. Pet i t ioners f i led separately on a New York State Cornbined Income Tax

Return for 1968. Each petltioner reported wage income as well as income from

the sale or exchange of property.  Only Mr. Shapolsky reported business income.

Pet i t ioners did not state their  occupat ions on this return. An unincorporated

business tax return was not f i led for 1968.

7. Pet i t ioners f i led separately on a New York State Cornbined Income Tax

Return for L969. Mr. Shapolsky l isted his occupat ion as real estate and Mrs.

Shapolsky l isted her occupat ion as secretary. Only Mr. Shapolsky reported

business income. Two New York State unincorporated business tax returns were
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attached to pet i t ionerst income tax return. One of the unincorporated business

tax returns reported a business of mortgages. Both pet i t ioners signed this

unincorporated business tax return.

B. Pet i t ioners f i led separately on a New York State Combined Income Tax

Return for 1970. Pet i t ioners did not l ist  their  occupat ions on this return.

Only buslness income of Mr. Shapolsky was reported on this return. An unin-

corporated business tax return r ,ras not f i l -ed fot  L970,

9. Petitioners fil-ed separateLy on a New York State Cornbined Income Tax

Return for I97L. Each pet i t ioner l isted his or her occupat ion as real estate

and reported business income. Only Mr. Shapolsky reported income from the sale

or exchange of property other than capital  assets. Two unincorporated business

tax returns were attached to pet i t ionerst incone tax return. One of the unin-

corporated business tax returns naned each pet i t ioner and reported a business

of  rea l  es ta te .

10. Pet i t ioners f i led separately on a New York State Combined Income Tax

Return for L972. Business income was reported only by Mr. Shapolsky. Both

pet i t ioners reported other income l isted on their  Federal  income tax return as

income from management. Two New York State unincorporated business tax returns

hrere attached to petltioners i.ncome tax returns. One of the unincorporated

business tax returns l isted a business of mortgage investment.  This return

was signed by both pet i t ioners. Pet i t ioners also f i led with their  return two

schedules encapt ioned Prof i t  (or Loss) From Business or Professlon. One of

these schedules l isted a pr incipal business act iv i ty of mortgages.

11. Pet i t ioners f i led separately on a New York State Income Tax Resident

Return for the year L973. 0n this return, only Mr. Shapol-sky reported business

income. Both petitioners reported other income. Horuever, no explanation was
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listed for this income. A New York State Unincorporat.ed Business Tax Return

for L973 r^/as attached to pet i t ionersr income tax return. Only Mr. Shapolsky

signed this return which did not l ist  a business act iv i ty.  Pet i t ioners also

f i led two schedules of Prof i t  (or Loss) From Business or Profession. One of

these schedules l lsted each pet i t ioner and reported a pr incipal business act iv i ty

of mortgages. The net prof i t  reported on this schedule was the same as the

net prof i t  reported on the unincorporated business tax return f i led.

12. Pet i t ioners f iLed separately on a New York State Income Tax Resident

Return for the year I974. Each pet i t ioner l isted an occupat ion of real  estate.

Only Mr. Shapolsky reported business income on this return and only Mrs. Shapolsky

reported other income. Howevefr rro expJ-anation was listed for this income. A

New York State Unincorporated Business Tax Return was attached to pet i t ioners

income tax return. This return only l isted Mr. Shapolskyts name and did not

report  a type of business act iv i ty.

13. Pet i t l -oners f i led separately on a New York State Income Tax Resident

Return for L975. Each pet i tLoner reported an occupat ion of real  estate on

this return. However,  only Mr, Shapolsky reported business income during this

year. Both petitioners reported other income \^rithout any further explanation.

Attached to petitioners return \^rere triro schedules reporting Prof it or (Loss)

From Business or Profession. One of these schedul-es named eaeh pet i t ioner and

described the pr incipal business act iv i ty as mortgages. A New York State

Unincorporated Business Tax Return was also attached to petitioners income tax

return. This return l isted just Mr. Shapol-sky and did not l ist  a type of

business act iv i ty.  The net prof i t  reported was the di f ference between the net

prof i t  and net loss reported on the two schedules of Prof i t  or (Loss) from

Busl-ness or Profession.
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L4. Pet i t ioners f i led separately on a New York State Income Tax Resident

Return for I976. Each pet i t ioner l isted his or her occupat ion as real estate.

Only Mr. Shapolsky reported business income. Both pet i t ioners reported other

income without an explanat ion. Two schedules of Prof i t  or (Loss) From Business

or Profession were attached to pet i t ionerst return. One of these schedules

l isted each pet i t ioner and reported a pr incipal business act iv i ty of mortgages.

A New York State Unincorporated Business Tax Return tflas filed along wlth peti-

t ionerst personal income tax return. This return only l isted Mr. Shapolsky

and did not report  a kind of business act iv i ty.  The net prof l t  reported was

the di f ference between the net prof i t  and net loss reported on the two schedules

of Prof i t  or (Loss) from Business or Profession.

15. Throughout the periods in issue each pet i t ioner received a substant ial

number of wage and tax statements from numerous corporations.

16. On May 19, 1972 petLtioner Harry J. Shapolsky consented to an extension

of the period of limitation upon assessment of personal income and unincorporated

business taxes for the year ended December 31, 1969 to one year following the

close of proceedings for the year 1965. On I ' Iay 29, L974 Harry J.  and Pearl

Shapolsky consented to an extension of the period of linitation upon assessment

of personal income tax and unincorporated business tax for the years ended

December 31, L97L and, December 31, 1972 to one year fol lowing the close of

proceedings for the year 1965. On May 17, 1976 Harxy J.  and Pearl  Shapolsky

consented to an extension of the perlod of lirnitation upon assessment of

personal incone tax and unincorporated business tax for the years ended

December 31, 1973 and December 31, L974 to one year fol lowing the close of

proceedings for the year 1965.
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17. On May 9, 1979, pet i t ionerst representat ive sent a let ter and a check

to the Audit  Divis j-on. The cover let ter stated that pet i t ioner Harry J.

Shapolsky would pay the New York State personal income tax due for the years

1975 and 1976 and the New York City personal income tax due for 1976. Pet i t ioner

a1-so paid that port ion of the asserted def ic iency of unincorporated business

tax for the years L975 and 1976 premised upon the Federal  audit  adjustment.

The total  amount paid by Mr. Shapolsky was $2,079.55. The let ter f rom pet i t ionersr

representat ive concluded that Mr. Shapolsky cont inued to object to the salary

income and bonus income incl-uded in petitionerst unincorporated business

income.

18. Mr. Shapolsky has been engaged in the electr ical  contract ing business

since 1933. Over a period of tiure, Mr. Shapolsky met individuals rtho were

interested in invest ing in real estate. Thereafter,  pet i t ioners establ ished

real estate corporations with other individuals who onmed rental property.

Petitioners owned between one-third and one-half of the stock of each corporation.

19. Mr. Shapolsky was not an employee of any of the real estate corporat ions.

Petitioners t representative was unable to state at the hearing whether

Mr. Shapolsky was an off icer of any of the real estate corporat ions.

20. Mr. Shapolskyfs electr ical  contract ing business did work for some but

not al l  of  the real estate corporat ions.

2L. At the hearing, pet i t ionersr representat ive test i f ied that Mr. Shapolsky

spent l i t t le or no t ime working for the real estate corporat ions and that

Mrs. Shapolskyrs t ime was spent largely as a housewife. Pet i t ionerst represen-

tat ive stated that Mr. Shapol-sky had made interest f ree loans to the corporat ions

as well as equity investments and that the salary income reported on the wage
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and tax statements actually represented a return on the debt and equity invest-

ments that pet i t ioners had made in the real estate corporat ions.

22, At the hearing, pet iLioners'  representat ive conceded that the commission

and bonus income was subject to unincorporated business tax.

23. The Audit  Divis ion did not explain why Mrs. Shapolsky's salary and

other income were not held subject Lo unincorporated business tax for 1975 and

1976, but,  were held subject to unincorporated business tax in pr ior years.

coNctusloNs 0F IAI^J

A. That a proceeding before the State Tax Comrnission is commenced by the

filing of a petition within ninety days of the issuing of the l.Iotice of Deficiency

(Tax Law sect ions 6S9(a) l  689(b)).  Since no pet i t ion h'as f i led pertaining to

the asserted def ic iencies of personal income tax or est imated tax penalty,  no

determination is rendered by the State Tax Commission with respect to the

Notices of Def ic iency or port ions of the Not ices of Def ic iency which asserted

deficiencies of personal income tax and estimated tax penalty respectively.

However,  pet i t ioners are to be given credit  for the sum of $2,079,55 paid i .n

L979 (F ind ing  o f  Fac t  ' ' 17" ) .

B. That in accordance with Finding of Fact "22",  pet i t ionersr commission

and bonus income is subject to unincorporated business tax.

C. That in view of the questionable explanation t"hat the amounts reported

on the wage and tax statements represented income from investment, the lack of

documentary evidence to substantiate this explanation, and the failure of

pet i t ionersr to appear and test. i fy in person, pet i t ioners have fai led to

sustain their  burden of proof of establ ishing that the salary income was not

derived from the unincorporated mortgage business (Tax Law $$ 6S9(e);722;

Matter qf P4i l l ip P. Zipeq, State Tax Commission, February 22, 1980).
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D. That the petitions of Harry J. Shapolsky and Pearl- Shapol-sky are

denied; however,  the not ice of def ic iency which asserted personal income tax

def ic ienc ies  fo r  1975 and 1976 (F ind ing  o f  Fac t  ' r17" ) ,  i s  to  be  ad jus ted  based

on pa)ment made; and that,  exeept as so granted, the not ices of def ic iency are

sustained.

DATED: Albany, New York

JUL 1 5 1983

STATE TAX COMMISSION

PRESIDENT


