
STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter oll the Petit.ion
oli

Frank J. Schantz

for Redeterminat ion of a Dei i ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le iL3 of the Tax Law for
the  Year  L974.

AFFIDAV]T OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 13th day of August,  198i1, he served the within not ice of Decision by
cert i f ied mai l  upon Frank J. Schantz, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid r ,vrapper
addressed as  fo l lows:

'tr:' Frank J. Schantz
4029 St .  Pau l  B lvd .
Rochester, NY 7461.7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Ser:vice within the State of New York.

That deponent
herein and that the
of the pet i t ioner.

Sworn to before me
13th day of August,

further siays
address  se t

this
7982.

that the said
forth on said

is the petit ioner
the last known address
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Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DepartmenL of Taxat ion and Finance, over 18 years of age, and that on
the 13th day of August,  19821, he served the within not ice of Decision by
cert i f ied mai l  upon Kenneth Marblestone the representat ive of the pet i t ioner
in the within proceeding, bJr enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed ; rs  fo l lows:

Kenneth Marblest.one
Harter,  Secrest & Emerlr
700 Midtown Tower
Rochester,  NY 14604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deprosi t .ory) under the exclusive care and custody of
the United States Postal  Ser:vice within the State of New York.

That deponent further srays that the said addressee is the representative
of the pet i t ioner herein an<j l  that the address set forLh on said wrapper is the
last known address of the rerpresentat ive of the pet i t iopar.

Sworn to before me this
13th day of August,  7982.
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J ,



STATE OF  NEW YORK
SiTATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 13, 7982

Frank J. Schantz
4A29 St. Paul Blvd.
Rochester ,  NY I45 I7

Dear  Mr .  Schantz :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of Lhe Tax Law, any proceeding in court  to review an
adverse decision by the StaLe Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the connputation of tax due or refund allowed in accordance
r,* i th this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York 12227
Phone /l (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Kenneth Marblestone
Harter, Secrest & Emery
700 Midtown Tower
Rochester, NY 14604
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

FRANK J. SCHANTZ

for Redetermination of a Deficiency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax law for the
Year 1974.

DECISION

Peti t ioner,  Frank J. Schantz, 4029 St.  Paul Boulevard, Rochester,  New York

1,4617, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the year 1974

(Fi le No. 225A4).

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,  at

the off ices of the State Tax Commission, One Marine Midland PLaza, Rochester,

New York ,  on  October  24r  1980 a t  9 :15  A.M.  Pet i t ioner ,  F rank  J .  Schantz ,

appeared with Kenneth Marblestone, Esq. The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  (A lexander  Weiss ,  Esq. ,  o f  counse l ) .

ISSUBS

I. Whether monies received by pet i t ioner,  Frank J. Schantz, for a covenanL

not to compete is subject to unincorporated business tax.

I I .  Idhether a consultat i -on fee received by pet i t ioner,  is subject to

unincorporated business tax.

FINDINGS OF FACT

1. Pet i t ioner,  Frank J. Schantz, f i led a New York State combined income

tax return for 1971r with his wife. 0n said return he reported other income of

$63r550.00. Pet i t ioner,  Frank J. Schantz, f i led an unincorporated business tax

return and paid $11097.80 in unincorporated business taxes fox 1974. On this



-2-

return he reported $30,000.00 in consultat ion fees from Programmed Comnunit ies

Inc. Trr 'e consultat ion fees made up a port . ion of the $631550.00 reported as

other income on the personal income tax return. A portion of the other income

was for a covenant not to compete amounting to $311250.00.

2. 0n Apri l  14, 1978, the Audit  Divis ion issued a Not ice of Def ic iency

against Lhe petitioner for 7974 on the grounds that the covenant not to compete

in the amount of $31r250.00 is subject to unincorporated business tax. Addit ion-

al ly,  contr ibut ions were adjust.ed to $3 rA62.50 based on correspondence between

the Audit  Divis ion and pet i t ioner.  Accordingly,  i t  imposed addit ional unincor-

pora ted  bus iness  tax  o f  $1 ,552.51 ,  p lus  in te res t  o f  $395.53 ,  fo r  a  to ta l  due o f

$ 1  , 9 4 8 . 0 4 .

3. During the year at issue, pet i t ioner,  Frank J. Schantz, was an off icer

and shareholder of Lhe following four corporations: (a) Schantz Development

Corporation, a home developer; (b) Schantz Construction Companyr a home builder;

(c) SchanLz Homes, a bui lder of high pr iced homes; (d) Schantz Real Estate

Corporation, which sold the homes built by the building corporations.

4. In 1971, pet i t ioner was an organizer,  twenty f ive percent shareholder

and off icer (secretary-treasurer),  of  a corporat ion which did business under

the name of "Programmed Communit ies, fnc.t t ,  (hereinafter t 'PCI").  PCI bui l t

apartment housing which r*as financed through Lhe New York State Urban Development

Corporat ion. During the year at issue, the pet i t ioner carr ied on the dut ies as

secretary-treasurer as employee of PCI for which he received $30r000.00.

Pet i t . ioner reported this income as consultat ion fees and paid unincorporated

business tax on this income.

5. 0n JuIy 20, 1972, pet i t ioner,  Frank J. Schantz, entered into a covenant

not to compete with PCI. The agreement stated, in part ,  the fol lowing:
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"1. From the effective date of this Agreement, and continuing
for a period ending five years from the effective date of this
Agreement, Schantz agrees and covenants that he shall not, directly
or indirect ly,  whether as a pr incipal,  partner or as agent,  or as an
off icer,  direcLor,  employee or shareholder of any corporat ion, or
through any other form or entity, or through investment in or the
f inancing of any ent i ty,  engage in any construct ion business, program,
development or project in which any financing or subsidy or other
credit. is obtained through the New York State Urban Development
Corporation, within the County of Monroe, State of New York, or any
contiguous county thereto.

2. In considerat ion for the above covenant,  Communit ies agrees
to pay to Schanfz the t .otal  amount of $125,000. Said considerat ion
shal l  be paid in f ive instal lments of $25,000 each, due and payable
on January 1 in each of the years L972-1976".

6. The covenant not Lo compete had no effect on the four "SchanLz"

corporations since they did not build apartment housing nor did the corporations

receive financing through the New York State Urban Development Corporation.

CONCI,USIONS OF TAW

A. That the covenant not to engage in any construct ion business, program,

development or project in rshich financing is obtained through the New York

State Urban Development Corporation is not associaLed with an unincorporated

ent i ty descr ibed in sect ion 703 of the Tax Law. Therefore, the income received

from said covenant is not subject to the imposition of unincorporated business

tax in accordance with sect ion 701 of the Tax Lar*.  Moreover,  Lhe income

peti t ioner,  Frank J. Schantz, received from the covenant not to compeLe resulted

from an isolated transact ion which lacked cont inui ty,  f requency and regular i ty

of act iv i ty l  accordingly,  i t  d id nof,  const i tute an unincorporated business, in

accordance with the meaning and intent of  sect ion 703 of the Tax law.

B. That the income reported as consultat ion fees of $30,000.00 paid to

the petitioner by Programmed Communities, fnc. was in fact paynents received

for dut ies performed as an off icer-shareholder and employee of said corporat ion.
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Therefore, said income is not subject to the unincorporated business tax in

accordance with sect. ion 703(b) of the Tax Law.

C. That the Audit Division is hereby directed to cancel the Notice of

Def ic iency issued Apri l  14, L97B and to authorize a refund of $1 ,097.80 vrhich

the Income Tax Bureau received from petitioner on April 15, 1975, as pa)ment

for unincorporated business tax, together with such addit ional interest as may

be lawfully owing.

D. That the petition of Frank J. Schantz is granted to the extent indicated

in Conclusion of law "C" and that,  except as so granted, is in al l  other

respects denied.

DATED: Albany, New York STATE TAX COMMISSION

AUG 1 3 i982

rfTING


