
STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Jack  & C la i re  Sca l i c i

for Redeterminat ion of a Def ic iency or a Revision
of a Det.ermination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 1967 - 1969.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before rne this
6th day of October,  7982.

AFFIDAVIT OF MAITING

that.  the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of October,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Jack & Claire Scal ic i ,  the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
I,Jrapper addressed as fol lows:

Jack  & C la i re  Sca l i c i
136 Casewel l  Ave.
Sta ten  Is land,  NY 10314

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jack  & C la i re  Sca l i c i

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 7967 - 1,969.

A}'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departmenl of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of 0ctober,  7982, he served the within not ice of Decision by
certified mail upon Murray Selman the represenLative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Murray Selman
181 C i ty  B lvd .
Staten Island, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said
herein and that the address

the representative
said wrapper is the

addressee is
set forth on

of the representative of petit ione

Sworn to before me this
6th day of October, 1.982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 6, L982

Jack  & C1a i re  Sca l i c i
136 Casewel l  Ave.
Sta ten  Is land,  NY 10314

D e a r  M r .  &  M r s .  S c a l i c i :

Flease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
dat.e of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accorda:nce
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone / l  (518) 457'2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s RepresenLative
Murray Selman
181 Ci ty  Blvd.
Staten Island, NY
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the l{atter of the Petition

o f

JACK SCATICI AND CTAIRX SCAIICI

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years 1967,
1968 and 1969.

DECISION

Pet i t ioners ,  Jack  Sca l ic i  and C la i re  Sca l i c i ,  136 Casewel l

Is land, New York 10314, f i led a pet i t ion for redeterminat ion of

or for refund of unincorporated business tax under Art ic le 23 of

for the years 7967 ,  1968 and 1969 (Fi le No. 23775) .

A smal l  c lains hearing was held before Al len Caplowaith, Hearing 0ff icer '

at  the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on July L0, 1981 at 2:45 P.M. Pet i t ioners appeared with l {urray

Selman, CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Wil l iam

F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether a Federal audit adjustment characterized as an t ' increase in gross

receipts" is applicable to petit ionersr business, Lhereby rendering such

adjustment proper for unincorporated business tax purposes.

FINDINGS OF FACT

Avenue, Staten

a def ic iency

the Tax Lau'

and C la i re  Sca l i c i

garden suppl ies

1 .  Dur ing  the  years  7967 ,  1968 and 1969,  Jack  Sca l ic i

(hereinafter pet i t ioners) operated an unincorporated retai l

business under the name of Natures Garden Center.



- 2 -

2. 0n July 27, 1977, the Audit  Divis ion issued a Statement of Audit

changes to pet i t ioners for the years 7967 ,  1968 and 1969, wherein adjustment.s

were made consistent with those final adjustments made by the rnt.ernal Rever'ue

service pursuanL to a Federal  audit .  such adjustment.s,  which affected both

pet i t ionerst personal and unincorporated business tax r iabir i t ies, were made Lo

items variousry characler ized by the rnternal Revenue service as gross receipts,

rental  income, purchases, truck repairs,  insurance and medicar.

3'  0n Augus! 24, I977, pet i t ioners paid the addit ional personal income tax

computed, but protested the proposed def ic iency relat ing to certain adjustme:nts

affect ing unincorporated business tax on the basis that the Federar adjustme'ts

were the result of a compromise settlement and were not actually related to Lhe

conduct  o f  the i r  bus iness .

4'  0n Apri l  20, 1978, a revised Statement of Audit  Changes was issued to

pet i t ioners n wherein credit  was given for the aforestated payment of persona1

income tax'  Accordingly,  a Not ice of Def ic iency was issued against pet i t ioners

on Ju ly  10 ,  1978 asser t ing  un incorpora ted  bus iness  tax  o f  $1r l -14 .41 ,  pena l ty  o f

$265'91 pursuant to sect ion 6s5(e) of the Tax law based on the determinat ion

that the def ic iency for the year 1967 was due to fraud, penarty of g140.44

pursuanL to sect ion 685(b) of the Tax law based on the determinat ion that the

def ic iency  fo r  the  year  1969 was due to  negr igence,  p lus  in te res t  o f  g1 ,550.93 ,

fo r  a  to ta l  due o f  $31071.69 .  sa id  pena l t ies  were  asser ted  to  conform to

penart ies of an ident ical  naLure imposed by the rnternal Revenue code.

5'  During the hearing held herein, pet i t ioners contested the adjustment.

made to gross receipts -  They argued that this adjustment was the total  of  an

arbi trary adjustment computed based on a cost of  l iv ing anarysis and an adjust-

ment for unexplained bank deposits,  which they contended represented loans
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received from family members. No documentary evidence was offered in support

of said content ion.

6. The only evidence contained in the record in support  of  the penalty

asserted under sect ion 685(e) of Lhe Tax law was a copy of the Federal  audit

report  showing imposit ion of a simi lar penalty.

CONCI,USIONS OF IAW

A. That sect ion 689(e) of the Tax Law provides that:

" In any case before the tax commission under this Art ic le,
the burden of proof shal l  be upon the pet i t ioner except for the
fol lowing issues, as to which the burden of proof shal l  be upon
the tax commission:

(1) Whether the pet i t ioner has been gui l ty of  f raud with
intent to evade Lax.t t

B. That pet i t ioners have fai led to sustain their  burden of proof required

pursuant to sect ion 689(e) of the Tax Law to show that the Federal  audit

adjustmenl character ized as an t t increase in gross receiptstr  was not appl icable

to pet i t ioners'  uni-ncorporated business. Accordingly,  said adjustment is

hereby sustained.

C. That the Audit  Divis ion has fai led to sustain i ts burden of proof

required pursuanL to sect ion 689(e)(f)  of  the Tax Law to show Lhat the def ic iency

for the year 1967 was due to fraud. Accordingly,  said penalty is hereby

cance l led .

D. That the pet i t ion of Jack Scal ic i  and Claire Scal ic i  is granted to the

ex ten t  p rov ided in  Conc lus ion  o f  law t rc t r ,  supra ,  and,  except  as  so  gran ted ,  sa id

pet i t ion  is  in  a l l  o ther  respec ts  den ied .



E. That the Audit .  Divis ion

Def ic iency  da ted  Ju ly  10 ,  1978 to

here in .

DATED: Albany, New York

OcT 0 6 1982
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is  hereby directed

be consist .ent with

to modify the Not ice of

the decision rendered

STATE TAX CO}T{]SS]ON

(

ACIINIT


