
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Albert Rubin

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Years  1973,  L974 & 1975.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
26t"h day of March, L982.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of March, \982, he served the within not ice of Decision by
cert i f ied mai l  upon Albert  Rubin, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Albert Rubin
41 Wren Dr .
Roslyn, NY 77575

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusiody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forLh on said wrapper-1 is the last known address
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STATE OF NEhl YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Albert Rubin

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years L973, 1974 & 7975,

AI'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, \982, he served the within not ice of Decision by
cert i f ied mai l  upon Lester B. Janoff  Lhe representat ive of the pet i t ioner in
the within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

lester B. Janoff
Janoff and Kravetz
565 Fif th Ave.
New York, NY 10017

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United Stat.es Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rirrapper is the
last known address of the represental ive of the pet i t ioner.

Sworn to before me this
26Lh day of l larch, 7982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ylarch 26, 1982

AIbert Rubin
41 Wren Dr.
Ros lyn ,  NY 11576

Dear Mr. Rubin:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMM]SSION

cc: Pet i t ioner 's Representat ive
lester B. Janoff
Janoff and Kravetz
565 Fif th Ave.
New York, NY 10017
Taxing Bureau' s Representative



STATE Otr' NBW YORK

STATB TAX COMMISSION

In the Matter of the Petit ion

o f

ATBERT RUBIN

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years L973.
7974 and 1975.

DECISION

Peti t ioner,  A1bert  Rubin, 41 Wren Drive, Roslyn, New York 71576, f i led a

pet i t ion for a redet.erminat ion of a def ic iency or for refund of unincorporated

busi-ness tax under Art ic le 23 of the Tax Law for the years 1973, 1974 and 7975

(Fite No. 22052).

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Comrnission, Two World Trade Center,  New York, New

York ,  on  February  27 ,  1981 aL  9 :00  A.M.  Pet i t ioner  appeared by  Janof f  &

Kravetz ,  Esqs . ,  ( les te r  B .  Janof f ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Esq. ,  (Samuel  Freund,  Esq. ,  o f  counse l ) .

rssur

ldhether the business acl iv i t ies of pet i t ioner for the years 1973, I974 and

1975 const i tut .ed the carrying on of an unincorporated business, thereby

subject ing pet. i t ioner to unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner ,

York SLate Combined

Albert Rubin, and his r,rife

Income Tax Returns for the

Lillian Rubin tirnely filed New

years 1973, 7974 and 1975. fn
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his occupation as sales representat ive and hiseach instance pet i t ioner l isted

wife l isted hers as housewife.

2. The income giving r ise

pet i t ioner and he maintained i t

Bus iness  Tax .

Business income
less :  A l lowance fo r
Balance
Less: Exemption
Taxable income

Tax on above

to the issue herein was al l

was not subject to New York

generated by

State Unincorporated

3. 0n Apri l  14, 1978, t^he Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioner Albert  Rubin. The Statement of Audit  Changes

contained the fol lor* ing explanat ion:

"The income from your act iv i t ies as Sales Representat ive is subject to

Unincorporated Business Tax.

I]NINCORPOMTED BUSINESS TAX 1973 L974 1975

$61 ,508 .32  $70 ,672 .15  $85 ,581 .00
se rv i ce  5  ,000 .00  5  ,000 .00  5  ,000 .  00

$56 ,508 .32  $65 ,672 .15  $80 ,581 .00
5  , 000  . 00  5  , 000 .  00  5  , 000 .  00

$51 ,508 .32  $6A  ,672 .15  $75  , 581 .00

$  2 ,832 .96  $  3 ,336 .97  $  4 ,L56 .96

IININCORPoMTED BUSINESS TAX DIIE .$ 10, 326 .Bg"

4. On Apri l  14, 1978, the Audit  Divis ion issued the Not ice of Def ic iency,

herein, and on I(ay 29, 1978 the pet i t ion herein was f i ted.

5. That al though pet i t ioner 's New York State income tax returns disclosed

income from his performance of services as a sales representat ive for the years

in issue, no wiLhholding statements from either of his asserted employers were

annexed to the returns. In al l  instances herein, pet i t ioner indicated on his

Lax returns that the income in issue was ttBusiness Incomett. No unemployment

insurance premiums were paid on pet i t ioner 's behalf  by ei ther asserted employer.
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6. The income in issue was received by pet i t ioner as compensat ion in the

form of commissions for services rendered as a sales or manufacturerts represen-

tat ive for Bakan Plast ics, 2500 Summit,  Kansas City,  Missouri  (hereinafter

"Bakan ' r )  and to  a  much lesser  degree U.S.  Cap & C losure ,  Inc . ,  7101 West

H igg ins  Avenue,  Ch icago,  I l l i no is  (here ina f te r  "U.S.  Cup" ) .

7.  Pet i t ioner earned approximately Lwo thirds of the income in issue from

Bakan and Lhe other one third of the income in issue from U.S. Cap. 0n the

other hand pet i t ioner devoted approximat.ely 90 percent of his working t ime to

Bakan and approximately 10 percent of his working t ime to U.S. Cap.

B. Whi le pet i t ioner was subject to some degree of control  and direct ion

in the performance of his dut ies as a sales or manufacturer 's representat ive

(pr imari ly with respect to cost controls,  i -nternal procedures of the two

companies, at tendance at t rade shows, submission of monthly sales reports and

the terr i tory and accounts which he could or could not service, for credit  or

other reasons),  evidence establ ishes that said pet. i t ioner performed services

for both Bakan and U.S. Cap with their  knowledge and consent but without any

agreement between the two companies for the division of his time and efforts on

their  behalf .  Pet i t ioner was not subject to the control  and direct ion of any

principal in the manner in which he approached customers and persuaded thern to

make purchases; pet i t ioner was not subject to the wi l l  and control  of  any

superior to whom he reported with respect to the means and methods of obtaining

a part icular result .  Pet i t ioner arranged his own appointments, set his own

dai ly work schedule; bore the cost and expense of his dut ies as a sales or

manufacturer 's representat ive, including, a home off ice, of f ice furniLure and

equipment,  al l  wi thout reimbursement from either Bakan or U.S. Cap. l ikewise,
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pet i t ioner sustained the cost of  al l  te lephone cal ls and travel without reimburse-

ment,  except for telephone ca1ls to and travel to ei ther Bakan or U.S. Cap.

9. For 1973 pet i t ioner deducted al l  of  the aforementioned expenses, and

others, against his gross receipts in order Lo determine his net prof i t  as a

sales or manufacturerrs representat ive. Pet i t ioner could not recal l  whether he

made simi lar deduct ions on his Federal  returns for 1974 and 1975.

10. Pet i t ioner was paid on a commission basis for services rendered Bakan

a n d  t o  U . S ,  C a p .

11 .  Pet i t ioner  used Bakan s ta t . ionery  and bus iness  cards  and U.S.  Cap

sLat ionery amd business cards. 0n the Bakan cards pet i t ioner was l isted as

EasLern  Sa les  Manager  and on  the  U.S.  Cap cards  he  was l i s ted  as  sa les  represen-

ta t i ve .

12. Pet i t ioner did noL have any employees nor assistanLs.

13. Pet i t ioner did not receive any benef i ts from Bakan other Lhan commissions,

however,  he did receive a health insurance pol icy along vr i th his commissions

f r o m  U . S .  C a p .

14 .  U.S.  Cap main ta ined I 'House Accounts"  in  pe t i t ioner 's  ass igned te r r i to ry .

U.S. Cap did not pay any commission on these "House Accounts".

CONCTUSIONS OF tAW

A.  That  Tax  Law $703(a)  de f ines  an  un incorpora ted  bus iness  as  " . . .any

trade, business or occupat ion conducted, engaged in or being l iquidated by an

ind iv idua l  o r  un incorpora ted  en t i t y ,  inc lud ing  a  par tnersh ip . . . " .

B. That.  under Tax Law $722 and 689(e),  pet i t ioner has the burden of proof

to establ ish that the income in issue herein as a manufacturerrs or sales

representat ive was for services rendered as an employee and not as an independent
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agent  carry ing on an unincorporated business.

A . D . 2 d  7 5 5 .

Mat ter  o f  Naro f f  v .  Tu1 ly ,  55

C. That  a l though Tax Law $703(b)  prov ides "The per formance of  serv ices by

an indiv idual  as an employee. . .  shal l  not  be deemed an unincorporated business

unless such serv ices const i tu t .e par t  of  a business regular ly  carr ied on by such

indiv idual" ,  pet i t ioner  has fa i led to susta in h is  burden of  prov ing that  he was

an "employee" wi th in the meaning of  sa id sect ion.  Mat ter  of  Sei fer  v .  State Tax

C o m m i s s i o 4 ,  5 8  A . D . 2 d  7 2 6 .

D. That,  within the meaning and intent of  Tax law 9703(a) and (b),

pet i t ioner  demonstrated a l l  o f  the indic ia of

employee and,  accordingly ,  pet i t ioner ts  income

unincorporated business tax.  Mat ter  of  Sei fer

an ent . repreneur instead of  an

in issue herein is  subject  to

v .  S taLe  Tax  Commiss ion ,  I d .

E.  That  the pet i t ion herein is  denied and that  the Not ice of  Def ic iency,

he re in ,  aga ins t  pe t i t i one r  i s  sus ta ined .

DATED: Albany, New York

MAR ? 6 1gB2
co#I,IISSI0N

WnoL


