
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

Harry Rigby

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 7971 - 7973.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of' the Department of Taxation and Finance, over 18 years of age, and that on
the 31st day of March, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Harry Rigby, the pet i t ioner in the within proceeding, by
errclosing a true copy thereof in a securely sealed postpaid r{rapper addressed
as fo l lows:

Harry Rigby
42A W. 24rh Sr.
New York, NY 10023

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within Lhe State of New York.

said addressee is the pet i t ioner
said wrapper igthe last address

Sworn to before ne this
3 1 s t  d a y  o f  M a r c h ,  1 9 8 2 .



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Harry Rigby

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 797I -  7973

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the 31st day of March, 1982, he served Lhe within not ice of Decision by
cert i f ied mai l  upon Cl i f ford Forster the representaLive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lovss:

C l i f fo rd  Fors te r
F i te lson ,  lasky  & As lan
1212 Avenue of the Americas
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t i -oner
last known address

MFIDAVIT OF MAILING

s Lhe representative
r is the

further says that the said addressee
herein and that the address set forLh

of  the representat ive of  the pet i t j

Sworn to before me this
31s t  day  o f  March ,  1982.



STATE OF NEIV  YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 31 ,  7982

Harry Rigby
4ZO W.  24 th  Sr .
New York, NY 10023

Dear Mr. Rigby:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the comput.ation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
A1bany, New York 12227
Phone / l  (51B) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Cl i f fo rd  Fors te r
F i te lson ,  lasky  & As lan
1212 Avenue of the Americas
New York, NY 10036
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARRY RIGBY

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years L977.
1972 and 1973.

DECISION

Peti t ioner,  Harry Rigby, 420 West 24th Street,  New York, New York 10023,

f i led a pet i t lon for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the years 1977, 1972

and 1973 (Fi le No. 21323).

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Trso World Trade Center,  New York, New

York ,  on  May 7 ,  1981 a t  2 :45  P.M.  Pet i t ioner  Har ry  R igby  appeared by  C l i f fo rd

Forster,  Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Thomas

S a c c a ,  B s q . ,  o f  c o u n s e l ) .

ISSIN

Whether pet i t ioner 's act iv i t ies as a co-producer and co-presenter of the

play "No, No, Nanettert ,  were that of  an employee, or of  an independent contractor

subject to unincorporated business tax.

FINDINGS OF FACT

1. Pet i t ioner,  Harry Rigby, f i led New York State income tax resident

reLurns  fo r  1971,  7972 and 1973.  Pet i t ioner  d id  no t  f i l e  un incorpora ted

business tax returns for subject.  years.

2. On May 19, 1977 the Audit  Divis ion issued a Staternrent of Audit

Changes against pet i t ioner fot  the years aL issue on the grounds that his
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act iv i t ies as a theatr ical  producer const i tuted the carrying on of an

unincorporated business, and, was subject to unincorporated business tax.

Accordingly the Audit  Divis ion issued a Not ice of Def ic iency on December 19,

1977 fox  $3rB76.59  in  un incorpora ted  bus iness  Lax ,  pena l t ies  pursuant  to  sec t ion

6 8 5 ( a ) ( 1 )  a n d  ( a ) ( 2 )  o f  t h e  T a x  L a w  f o r  $ 1 , 8 1 1 . 9 0 ,  p l u s  i n t e r e s t  o f  $ 1 , 3 7 6 . 7 6 ,

f o r  a  t o t a l  o f  $ 7 , 0 0 5 . 2 5 .

3. 0n or about September 21, 7970, pet i t ioner enterecl  into an employment

agreement with Rubin & Rigby Product ion, Ltd. (hereinafter "R & R").  The

agreement provided ,  inter al ia,  that pet i t ioner shal l  propose propert ies for

product ion, sale or other use by R & R or any person, f i rm,,  or company designated

by  the  board  o f  d i rec to rs  o f  R & R,  ass is t  in  the  produc t ion ,  sa le  o r  o ther  use

of such propert ies, and perform such other dut ies in connect ion therewith as

may be assigned to him by the board of directors of R & R. Pet i t ioner shal l

also serve in the off ice of v ice president of R & R or in eLny other off ice i f

e lec ted  to  do  so  by  the  board  o f  d i rec to rs  o f  R & R.

R & R shal l  credit  pet i t ioner for al l -  services to be rendered by him

to R & R in an amount equal to 33 113 percent of the net pr:of i ts of  R & R.

4. On September 14r 197A, R & R and Cyma Rubin (herei .nafter "Rubin")

entered lnto a Memorandum of Agreement in connecLion with t.he musical stage

product ion of "No, No, NaneLLe" (hereinafter "play").  The agreemenL provided,

inter al ia,  that the part ies wi l l  cause a New York l imited partnership to be

organized of which R & R and Rubin wi l l  be the sole general  partners. The

business of said l imiLed partnership shal l  be solely to produce and present the

t t p l a y t t .
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5. Pet i t ioner 's pr incipal dut ies were to be concerned with creat ing and

developing theatr ical  and other entertainment projects,  and, with Mrs. Rubin

funding such projects.

6. By let t .er dated December 15, 197A, Mrs. Rubin uni.Lateral ly terminated

the employrnent agreement petitioner had with R & R.

7. 0n December 22, 1970, pet i t ioner commenced an arb: i t rat ion proceeding

against R & R, and i ts successor,  now known as Pyxidium, h;d. for breach of

emplolrment agreement.

B. The arbi trator found, inter al ia that the compensat ion to be given to

pet i t ioner and the sharing of prof i t .s plainly establ ishes his status as co-producer

and not as an ordinary servant of the corporat ion. Any doubt that pet i t ioner

ever '  under the so-cal led emplo;rment agreement r ,ras to be regarded by Mrs. Rubin

as other than a co-producer is removed by the substant ial  one third interest

provided for pet i t ioner in the net prof i t .  of  R & R. The ar:bi t rator also found

that for the period of t ime that pet i t ioner was connected with the product ion

of the play under the so-cal led employment agreement,  pet i l . ioner was bi l led and

credited as co-producer and co-presenter of the play. The f inancial  terms of

the so-cal led emploSrment agreement provided pet i t ioner r+i th entrepreneurial

compensat ion.

Addit ional ly,  the arbi trator found that the cont inued interest of  pet i t ioner

in "No, No, Nanettett ,  whatever the reason for terminat ion of the agreement,  is

r ,rhol ly consistent.  with the basic premise of the agreemenL, namely that pet i t ioner

in fact is an entrepreneur- co-producer in the product ion of the play.

CONCIUSIONS OF I,AI,{

A. That the income

subject to unincorporated

real ized by pet i t ioner,  Harry Rigtry,

business tax. The income receiverd

f r o m R & R i s

by pet iLioner hTas
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based on the prof i ts real ized from the play "No No Nanette" which r+as provided

by R & R. That such act iv i t ies const i tuted part  of  a business regular ly

carr ied on by pet i t ioner in accordance with the meaning and intent of  sect ion

703, subdivis ion (b) of the Tax law.

In  the  Met te r  o f  Naro f f  v .  Tu l l y ,  55  A.D.2d 755,  the  cour t  sa id :

"The clear purpose of the proviso in subdivis ion (b) is to
prevent an individual entrepreneur from sheltering from the
unincorporated business tax income which derives from the
conduct of his unincorporated business in the form of
salar ies as an employee or off icer of the corporate
ent i- t ies, in a si tuat ion ro'here the corporate ent i t ies exist
pr imari ly to advance the business purposes of the
unincorporated entity and do not have independent and
unrelated business purpose. "

B. That the pet i t ion of Harry Rigby

Defic iency dated December 19, 1977 for Lhe

sustained together with penalt ies and such

Iegal ly owing.

DATED: Albany, New York

r  i ' , ;  { : ;  , ' t t ' ;
i -  ' ' l \  i l  - :  l  
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is  denied and the Not ice of

years 197L, 1972 and 1973 is

addit ional interest as mav be
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